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AFTERNOON SESSION 


MR. KLEIN: I ask permission to interrupt 
Mr. Corletta's cross-examination to call another witness, 
for the witness' convenience. 

THE. COURT: Yes. 


MR. KLEIN: I call Mr. Redard. 


REDARD, called as a witness by Vantage 
Steamship Corp., being first duly sworn, testified 


as follows: 


DIRECT EXAMINATION 


BY. MR. KLEIN: 

Q Mr. Redard, would you give us your occupation? 

A I am a tanker broker. 

Q And by whom are you employed? 

A Dietze, Incorporated. 

Q Are you testifying under subpoena? 

A Yes, I am. 

2) In early March 1971 did you have a telephone 
conversation with Mr. Paul Corletta? 

A Yes, I did. 

ca) Could you recall the substance of that tele- 


phone conversation? 
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Redard-direct 1248 
A Yes. It was about the labor problems and 
the injunction. 
Q What did Mr. Corletta itell you that you can 
recall? 
A He told me that there had been an injunction 


against sale of the Barbara. 


And upon hearing this what if anything did 


Well, I immediately notified SOCAL. 
Who did you notify at SOCAL? 
Ralph Petersen. 


And what did you tell Mr. Petersen, if you 


A I told Mr. Petersen that there had been -- 
there were some labor problems and that there had been 
injunction against the sale. 

@) And what do you recall, if anything, that Mr. 
Petersen said to you? 

MR. SOVEL: Objection, your Honor. 

THE COURT: I will take it upon the same basis 
that I have taken other testimony of similar nature. 

MR. KLEIN: Thank you, your Honor. 


(Question read by the reporter.) 


Petersen said to me that he was interested to 
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get this ship under the charter as soon as possible. 

(a) And did there come a time when you again spoke 
to Mr. Corletta? 

A Yes. 

Q And what did you say to Mr. Corletta? 


A I told Mr. Corletta that SOCAL was anxious to 


get the ship. 


Q Did there come a time when Mr. Corletta spoke 
with you about obtaining additional vessels? 

A Yes. 

And would you tell us about that. 

A I spoke with Corletta about getting a substitute 
vessel to perform this charter, and Mr. Corletta said this 
was all right by him, I told him that I would contact 
some of my connections, some of the other owners, and he 
did likewise. 

(a) Whose idea was it to yet the s:.) stitute vessels 
to perform the charter? 

A Mr. Corletta. 

0 Were you successful in obtaining such substitute : 
vessels? 

A No. 

Q Did Mr. Corletta tell you the name of the 


company or companies that he was attempting to obtain a 
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vessel from? 

A Yes. He had contacted Cities Service, trying 
to yet the vessel, the Cantiqny. 

(9) Was there anything special about the Cantigny, 
to your knowledqe? 

A The Cantigny was a similar size to the Barbara - 
coil vessel, and Corletta felt that the vessel could give 
the same performance as the Barba~a under this contract. 

Q When you refer to the “contract” you are refer- 
ring to the SOCAL charter? 

A Yes. 

0) Were there any requirements under the SOCAL 
charter that would require a ship, such as the Cantigny? 

THE COURT: Haven't we been through this before? 
MR. KLEIN: Yes. 


THE COURT: All right, then. 


@) Did Mr. Corletta make any other suggestions to 


you that you can recall? 


A Yes. He suggested that possibly I could find 


another operator to operate the *ressel that had NMU con- 
tracts. 

Q And did you make suct. an attempt? 

A Ves, |] did. 


And could you tell us about that? 
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A [ contacted at least three other owners that 
were NMU operators. 
Q Would you qive us the names of the companics? 
A Keystone Shipping Company; Trinidad Corporation 
and Marine Transport Lines. 


1) And were you successful? 


A I was unsuccessful. 


Q And in what company would title to the Barbara 
remain under this suggestion? 

A Well, “Mew Corbetta’ s sugyestion was that the 
Barbara would remain under Commerce -- the ownership would. 


remain under Commerce. 
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Q Did you have any conversations with SOCAL 
concerning this suggestion of Mr. Corletta's? 
A Yes, I did. I advised SOCAL. 


Q Whom did you advise at SOCAL? 


A Ralph Peterson. 
Q What was: the purpose of this suggestion as 
expressed to you by Mr. Corletta? 


A WE11, the purpose of this was to maintain the 


charter. 


Q Did there come a time when the SOCAL charter 
was cancelled by SOCAL? 
A Yes. 
Q When did that occur? 
Early March. 
Do you recall the date? 
AD The actual’. cancellation was March llth. 
Q Do you recall how you received notification 
on that date of the cancellation? 
A Yes. It was cancelled by telephone conversation | 
from Ralph Peterson. 
Q A conversation between you and Mr. Peterson? 
A Yes. 
Do you recell the time of day of that conversation? 


It was in the afternoon, approximately 3:30 


| 
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New York time. 


Q Can vou tell us what was said during that tele- 


phone conversation, to the best of your recollection? 


MR. SOVEL: Objection. 

THE COURT: I will take it on the same basis. 

MR. KLEIN: I don't think, your Honor, this 
would be a hearsay situation. 

THE COURT: If you are taking it to prove any 
facts stated by Mr. Peterson, that's the problem. In other 
words, if Mr. Peterson says ‘it is raining in San. Francisco 
Bay that day, I cannot take it to prove that it was raining 
in San Francisco Bay. For the fact of what was said, 
Peterson calls and cancels the charter, that's different. 


MR. KLEIN: That's the purpose for which. it is 


THE COURT: Fine. 

Q Tell us what was said between you and Mr. Peterson 
at that time. 
A Yes. 

Mr. Peterson said dtie to the labor problems and 
the injunction against the Barbara, Chevron wanted to cancel 
the charter. 

Q Chevron is SOCAL? 


A Yes. 
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Q During this conversation with Mr. Peterson was 
| 


there any mention by Mr. feterson or yourself about any dead-' 


lines not having been met? 


A No. 

MR. SOVEL: I didn't get a chance to object 
before .the answer. 

THE COURT: I will take it on the same basis. 

MR. COHEN: Your Honor, I don't understand. I 
think the objection ought to be stated very clearly for the 
record and the bases upon which the Court is accepting it 
be stated clearly. I believe there is a much broader use of | 
the phrase "hearsay" than I am accustomed to. 

MR. SOVEL: To prove that that was “he reason 
that SOCAL was so ecting. It is as simple as that. The 
truth of the statement -- 


MR. KLEIN: We want to prove what he was told. 


MR. SOVEL: That's almost irrelevant. 

MR. COHEN: We will brief the issue by tomorrow 
morning. I think Mr. Sovel is clearly wrong. 

THE COUR!: What is it you want to prove from 


this that you don't think I am allowing to be proved? 


| 
! 
MR. COHEN: The Court has said several times durint~ 


the testimony of this witness that the Court will take it 


on the same bases. Yesterday Mr. Corletta was testifying as 
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to what he was told by Mr. Redard that Mr. Peterson had said 


and clearly I see the hearsay problem there. 


' 
But Mr. Redard and Mr. Peterson were effecting tnt 


transaction. They were the people actually doing the deed. 
There is no hearsay objection there that I know of. 


I am prepared to brief that by tomorrow morning. 


THE COURT: There is no question the fact of the | 
telephone call cancelled the charter. If it is important to : 
this case to show SOCAL's reason for cancelling then that's | 
where I really have a hearsay problem. S | 

It was not so much whether it was second or third| 


hand hearsay yesterday, it was simply the question of w’:ether 


I would permit an out of court statement to be testified to, 


namely, the out of court statement of Mr. Peterson to the ef fect 
that SOCAL was cancelling due to labor problems and the ! 
injunction against the Barbara. 

An out of court statement about SOCAL's reason 
for cancelling. That's a fact. I feel I cannot, under the 
hearsay rule, receive that testimony as a basis for any 
finding of fact as to SOCAL's reason for cancelling. 

You have what might be in theory the same thing 


i 
but. somehow -- maybe it is the same and maybe it is different. 


| 
morning, which I don't think was objected to at all and that 


There was a question by Mr. Klein, either yesterday or this 
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was this: 


complaint about meeting a deadline? © 
That was not objected to and I think there had 


been plenty of warning, so as far as I am concerned the evi- 


| 
i 
| 
| 
\ 
Did anyone ever advise you that there was a 
| 
| 
f 
I 
| 


den 2 now is that there was no contention that a deadline i 
was not inet, and, indee’, the testimony about the timing would 
negate an idea that any of these possible deadlines were not | 
met. 

There is a question now which has been answered 
along that line. I just want to tell ae this point of 
proving that SOCAL acted because of their concern about the 
labor problem and the injunction against the Berbera, I will 
not take this witness' testimony or Mr. Corletta's testimony 
as to Mr. Peterson's statement to prove that point. 

MR. COHEN: Your Honor, if I may be heard -- 

THE COURT: Yes. 

MR. COHEN: There are several points in whict. the 
Court errs in this respect. I would like to make Commerce's 
position clear for the record. 

In the first instance Commerce ig not suing for 
the SOCAL charter so we might sit back in a disinterested 
fashion now and let this evidence point batween Vantage and 
the NMU. However, the Court has indicated a desire to look at 


| 
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this matter in equitable fashion and we want the record to 
be clear as to the entire course of conduct. 

The SOCAL charter was with Vantage. Commerce 


was enjoined from delivering the vessel to Vantage. That the 


charter could not be fulfilled by Vantage is a fact that has 


| 


been known by all the lawyers in this case for four years, 


and it has never been pled in any way by NMU that Vantage 


wag unable to fulfil the charter for any reason other than 
the fact of the intervention. If tne evidence develops 
otherwise certainly the NMU is allowed to rely on it. 

But it is the NMU which has that burden now and 
not the burden of Vantage or of Commerce. : 

THE COURT: Maybe I can clear up a little somethin 

I am not saying that there is no basis whatever | 
in the record for me to find that SOCAL's cancellation of the 
charter was caused by the union problem. Maybe there is 
circumstantial evidence or maybe there are admissions by the 


| 


union or something like that. I am just focusing on a narrow 
| 
evidence point. That's all I am talking abovt. 

1 


MR. COHEN: With respect to that evidence point 
Commerce and/or Vantage will submit a brief tomerrow morning. 
THE COURT: All right. 


Mit. KLEIN: Before Mr. Cohen took the laboring 


oar I was going to say also that I feel that the burden of 


& 
4 
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proof really is being shifted. There is no other cause in 

the record other than the injunction for the cancellation. 
THE COURT: I am not talking about burden of 

proof. You have asked questions of your witnesses. I have 


ruled on the hearsay point. If you want to submit ee 


1 
' 


| 


on that’ go ahead and do it. 
BY MR. KLE IN: 
Q Mr. Redard, following your conversation with 


Mr. Peterson, what did you next do? 
| 


| 


A I advised Corletta by telephone of this 
cancellation. 


Q Did you repeat at the time the conversation you 


| 
| 


had with Mr. Peterson to Mr. Corletta? 


A did. 
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And what if anything eclse did you do that day? 


MR. SOVEL: If your Honor please, this is again 


| 
| 
repeating conversation. I assume we will get to the | 


fact -- that this is not as to the truth of the conversation. 

Q Did you do anything else that day? 

A Yés, I did. I sent a confirming Teletype to 
SOCAL, to the attention of Mr. Petersen, that the contract 
was canceled. 

Q I show you Vantage Exhibit No. 9 in evidence 
and I ask you if that is a copy of that Teletype (handing) ? 

A (After examining) Yes, it is. 

MR. SOVEL: May I see it? 
(Handed to Mr. Sovel.) 

Q Did there come a time subsequent to March ta ip 
1971 that you had reason to speak to SOCAL again concerning 
Vantage? 

A Yes. 

Will you tell us about that? 

MR. SOVEL: Objection, on the same basis of a 
hearsay statement. 

THE COURT: Go ahead. 

Could you tell us about that? 

After the llth you mean? 


Yes. 


+ iw 


i 
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A Yes. Some time late in March Petersen 
called me again and asked if this Barbara could still be | 
made available, since SOCAL still ‘had a place for a ship | 


like this in her schedule, and of course } went back to | 


| 
Cotletta and told him of this conversation. | 
{ 


QO And what was your conversation with Mr. cCorletta? 

A I told him that SOCAL still had an interest in , 
this ship and did he have his problems clear so that he 
could reoffer the ship and reinstate the charter. 

Q And what did he say to you, Mr. Redard? 

A He said that the situation hadn't changed, that 
there was still an injunction against the Barbara. 

Q Did you have a conversation subsequent to the 
one with Mr. Corletta with the representative of SOCAL? 

A "Yes. 

(@) And with whom was that? 

A With Petersen again. 

16) And what did you tell Mr. Petersen? 

A I told him that the situation hadn't changed, 
that Corletta could not reoffer the ship because of the 
injunction. 

MR. KLEIN: JI have no further questions. 
CROSS EXAMINATION 


BY MR. COHEN: 
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1@) tir. Redard, in your conversation after the 
llth with SOCAL, was Commerce ne -- Commerce Tankers 
Corporation, the owner of the Barbara? 

A fot that I recall, no. 

(@) Did you ever have any discussion with any body 
from Commerce with respect to this -- 

oe With respect ts tris charter? 

.@) Yes. 

No. 

Does your office also handle ship sales? 

Yes. 

Are you personally involved in that? 

\WIe have -- I cannot answer that yes or no. 
We have one ship sales broker in our office, but all of us 
work together towards this end, so we all help out in ship 
sales work, s* I do get involved in it. 

(@) Well, to the extent of your knowledge would you 
advise the Court as to how the value of the price of a 
vessel fluctuates? 

A You mean the sales value or the charter value? 

Q The sales valuc. 


A The sales value, of course, fluctuate by the 


i 
supply and demand. For instance. ioday ships are being 


sold at scrap value }ecause there is no marxct for tenbkers. 
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As I recall at that time -- T think this was 
in '71 -- the market was pretty stronq and the prices were 
up because there weren't many ships available for ecale. 

0 Do you! remember what happened to the price of 
vessels in the spring of 1971? 

A Yas, I do: the market dropped. 

a. Was it a precipitous drop? 

A You mean a big drop? 

QO Yes. 

A Yes -- I wanted to make sure: 

9) Are you also involved in the placement of 
charters for vessels on a reqular basis? 

A ves. 

Q To your knowledge do NMU operators of vessels 

A Yes. 


@) ~=- contract with the National Maritime Union 


with regard to their collective baraaining agreements fcr 


unlicensed seamen -- do NMU operators compete with SIU 
operators for the same charters? 

A very definitely chey do. 

@) No independent tramp tanker operators compete 
with the oil companies for the same charters? 

A Yes. 


(@) Do the large independents, such as Keystonc, 
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compete with companies: like Vantaqr? 
A Yes. 
Q No they compete with companies like Commerce, 
the way Commerce used to be with the two vessels? 


A Yes. 


Q And it is the regular course of their business. 


ae Oh, yes, very definitely. 

MR. COHEN: Thank you very much. 
CROSS EXAMINATION 
BY MR. SOVEL: 

Q Mr. Redard, all American flag tankers have 
coils, don't they? 

A No. 

10) They don't? 

A No, siz. 

Q Is 1t very rare? 

A No, it isn’t rare. Some are built for dirty 
petroleum products, such as fuel oil or heavy crude, and 
others are built for chemicals, aviation gasoline, jet 
fuels, et cetera, and those vesso?)]s would not he coils, 
generally speaking. 

Q You mean the latter type? 

That is right, for the clean products. 
Back in 1971 were there manv vessels around 
x *& & 
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Pat GL P 2 nt, Be 8 ‘ resumed. 
CROSS FXAMINATION (Continucd) 

BY MR. SOVEL: 

1@) Mr. Corletta, I believe you testified that the 
purchase of the Barbara was supposed to pe 100 per cent 
financed. 

ee Tt was Going to be, yes. 

Q You weren't going to put up any moncy of 
Vantage's to buy the sl.ip. 

A Not cash as such -- no cash. There were going 
to be other considerations. 


What were the other consideratians? 


Cross collateralization and personal guarant. cs. | 


Whose personal guarantees? 
Mine. 
Nobody else of the company? 
Yes, Mr. Someck. 
Mr. Someck is inside the company, is he not? 
A Yes. 
@) I said anybody outside anybody outside the 
company? 
A No, (Sir. 
19) Just yourself and Mr. Someck's nersonal 


guarantce? 
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A To the best of my recollection, that is 
correct. 
THE COURT: Was it originally to he cash? 
THE WITNESS: The seller had received cash but 
we were borrowing the total purchase price from a bank. 
THE COURT: You had given the bank the cross 
collatezal and the personal guarantecs. 
THE WITNESS: That 1S correct. 
14) Now two days before you entered into the con- 
tract for the sale of the Barbara, you entered into a 
contract to buy four other ships. 
A Ves, that 1S correct. 
@) And they were four ships of :he :ioore-McCormack 
lines, were they not? 


A The Robin Line. 


Q When you say "The Robin Line", that was part of 
the Moore-McCormack operation, was it not? 

A I believe so. 

9) And how much did you aqree to pay for those 


vessels? 


A ‘whe purchase price was on the basis $150,090 


per vessel.- 
Q So you paid six -- you agreed to pay $600,000 


for the four vessels? 
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A Well, there was -- there were other consider- 
ations in the entire agreement, Mr. Sovel. 


Q ° What were those other considerations? 


A One of the considerations was -- these were old 


vessels. 
Q These were actually the vessels in the Mocre- 
McCormack case that we have been talking about? 


A T assume so. There were four of them remain- 


ing. These were rather old vessels and their useful 


economic life was a little bit uncertain, and I agreed to 


purchase them. 

One of the cinditions of the purchase was tii1*% 
there was a good possibility at that time of these vesseis 
being scrapped, and one of the considerations was that the 

price for the first two vessels that were removed 

go to a foundation called the JO Foundation. 

Q Ana what was the JO Foundation? 

A I don't know what it was but it is my belief 
that it was designated as Job Opportunity. 

Ana who founded that Foundation? 

IT don't know. 

You subsequently scrapped those vessels. 

All four of them. 


And the first two that were serzpped produced 
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how much money to you? 
A Produced nothing to me. 
Q Nothing? 
A Well, let me qualify that. 
In the scrapping process we took a cargo -- 


let me go back a minute. 
When you talk about this type of ship and the 


type of its work, it is generally predicated on a round trip. | 


the vessel, you are saving that ballast trip all the way 
home, and the expenses of that ballast trip, and that is 
basically nus se realized out of it. 

Q Well, when you took the vessels in for scrawp 


you received money from the company that was going to conver 


them to scrap. 


! 
| 
If in the course of that trip you don’t return, you scrap | 


A Tha is correct. 

Q How much did you receive? 

A My best recollection is somewhere between -- 
for the two of them, in excess of $600,000. 

Q And what did you do with the $600,000? 

A I paid it over on the first two vessels to 
the JO Foundation. 

Q Now -- 


A And, Mr. Sovel, let me just go back for a 
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moment and say that although the purchase price as set 
in the contract was $150,000, the realistic price to me 
would have been $300,000 because I was only going to retain 


the benefits of two of the vessels. 


Q Well, the fact is that you did not put up any 


money for these vessels when you got them first? 

A That is correct. 

Q You got all four of them with 100 per cent 
purchase money mortgage from Moore-McCormack Lines? 

A That is also correct. 

Q And the proceeds from the sale of the two went 
to the JO Foundation. 

A That is right. 

Q And the proceeds from the sale of the second 
two went to pay off the mortgages and the balance to you? 

A To Verity Marine Corporation. 

Q Now Verity Marine Corporation was a subsidiary 
of Vantage. 

A Yes. 

Q 100 per cent~owned subsidiary. 

A Wholly-owned subsidiary. 


THE COURT: I am mixed up. You got a little 


Did you scrap the second two? 
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THE WITNESS: Yes, we scrapped all of them. 

THE COURT: And did you get another $600,000 
for them? 

THE WITNESS: T don't recall the price that 
we got on the scrapping. 

My best recollection is that the scrap market 
had improved by that time and we got a better price on 
the remaining two. 


THE COURT: You mentioned "Verity". Did you 


Let us go back. You owed ©) 0,000 to Moore- 
McCormack; right? 

THE WITNESS: Well, at that time, at the time 
I scrapped the last two ships I had recuced the mortgage 
ta I had been paying off the nceesen. 

ae THE COURT: You owed some money to Moore~ 

McCormack. 

THE WITNESS: Definitely. 

THE COURT: Now where does Verity come in? 


THE WITNESS: Verity was the purchaser and 


owner of the four shins. 


j 
| 
THE COURT: What is the full name of the ee 


THE WITNESS: Verity Marine Corp. 


THE COURT: After the scrappino %f the second 
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Was that what you were asking about? 
MR. SOVEL: Yes. 
THE COURT: -- what happened? That is where 
I cot lost. 
THE WITNESS: Well, i just want it known that 
these things were done one at a time. 
THE COURT: Okay. 
THE WITNESS: We took delivery of them one at a 
time, and we ultimately scrapped them one at a time. 
On the scrapping of the last two we paid the balance of 
the mortgage to Moore-McCormack, and the remainder stayed 
with Verity. 
Q How much was that that was retained by Verity? 
A I don't recall at this time. You mean how 
much profit -—- 
i@) Yes. 


A -- over and above the purch?se price? 


Q Yes. q 


A That would entail going into the balance sheet 
statements. I really don'c have any idea at this partic- 
ular time. 

Q _You don't know how much profit you made on 


the whole transaction? 
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No, because I never looked at it in that 


Now isn't the JO -- 

THE COURT: In other words, the sum wes paid to 
Moore-McCormack and some kept by Verity? 

THE WITNESS: Yes. There was, I believe, a 
net profit to Verity in that whole transaction. 

Q Now isn't the JO Foundation a SIU affiliated 
organization? 

A Not to my knowledge? 

0 Isn't there a letter agreement between Verity 
and the SIU with respect to the money to be paid on the 
disposition of the vessels? 

A Mro Suvel, I don't know of a letter agreement 
as such. It is all ~- there are contracts signed for 
the purchase of all of these vessels. Now there might be a 
letter agreement, and I am just forgetting it, but I don't 
recall at the moment. 

Q Well, in this accountant's letter, Exhibit 70 
for identification, the report of the auditors that examined 
your books for Commerce. there is a reference on page 3, 
Item €- and I am quoting: 

“Examination of the sales cf the SS Goodfellow 


and SS Gray sold by Verity in mid-1971 to determine 
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the disposition of the sales proceeds which 
apparently were turned over to the JO Foundation 
under the letter aqreement dated December 21, 1970 
between Verity and SIU." 

Now, December 21, 1970 was the date that you 

sold -- that you purchased the ships from Moore-McCormack? 

A. Theat is’ correct. 
Q I am asking you about that letter agreement. 


Is here such a letter agreement? 


A Mr. Sovel, at this time there may or may not be. 


I don't recall it. I know that in the arbitration 
proceedings I produced all of the documents relating to 
that Robin Line transaction. 
Q And you do not know what the JO Foundation is? 
A No. 
Q You do not know what the $500,000 was used for, 
and you do rot know how much profit Verity made from it? 
MR. KLEIN: Objection. It is argumentative, 
your Honor. 
THE COURT: Overruled. 
(Question read by the reporter,) 
Is that correct? 
Mr. Sovel -- 


Is that correct -- yes or no? 
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A No, it is not correct. It is definitely 
not correct. The JO Foundation was a Foundation, to 
the best of my recollection, that was being formed at the 
time that I was purchasing the four vessels. The con- 
siderations for the Foundation is all part of the record 
and the contracts on the purchase. 

I don't know who is the beneficiary of the 
Foundation, who are the directors of the Foundation, nor 
anything else about the Foundation, including where it is 
located, and I think I have so stated that on the record 
of the arbitration. 

Q At the time that you closed this transaction 
with Moore-McCormack on Cecember 21, 1970 was Mr. Schulman 
representing the SIU present? 

A I believe he was. 

Q Now moving over into January of 1971, you have 
testified that you received a telephone call froma 
representative of the National Maritime Union, namely, 
myself. 

A That was the second call. 

Q Well, you received a call, did you not, with a 
message to call a Mr. Sovel. 


THE COURT: May I interrupt? . 


You agreed to pay the Robin Line or Moore- 
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McCormack $150,000 for the first two vessels. 

THE WITNESS: No. The basis of the contract, 
your Honor, was $150,000 purchase :price for each of the 
vessels. 

THE COURT: Right. 

THE WITNESS: Which came to $600,000. Also as 
a part of that agreement was the fact -- now my commitment 
that $600,000 remained intact. Also as part of that 
agreement was to pay the benefits, the scrapping benefits 
of the first two vessels to the JO Foundation? 

THE COURT: This was requested of you by the 
sellers, right? 

THE WITNESS: Moore-McCormack. 

THE COURT: Okay. 

THE WITNESS: The mortgages on those first two 


vessels that was scrapped, transferred over to the remain- 


ing vessels, so the net effect was that I would, in effect, 


be paying $300,000 each for the vessels. 
THE COURT: For which vessels -- the second? 
THE WITNESS: For the two remaining vessels. 
THE COURT: That is correct. Put the idea 
was that everybody knew you would scrap each vessel for 
more than $150,000; right? 


THE WITNESS: Oh, I think that was the feeling 
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of the market at the time, of the people in Moore-lcCormack. 

THE COURT: Do you have any idea why this 
transaction took this form? 

THE WITNESS: I don't all the reasons. I do 
know that the Foundation was being set up at that time. 

It wasn't, to my knowledge, to the best of my recollection, 
it was not an existing Foundation. 

THE COURT: Well, was it some family -- why was 
Moore-McCormack or the Robin Line contributing $600,000 to 

the JO Foundation? 

THE WITNESS: That I can't answer, your Honor. 

THE COURT: You say you know that the "JO" 
means "JOb Opportunity". Whose jobs were being oOppor- 
tuned? 

THE WITNESS: I don't know. I am assuming I 
either heard it at some of the discussions when we were 
negotiating with the Moore-McCormack office, or I just 
assumed that "JO" meant that. 

THE COURT: Did Moore~McCormack or Robin Line 
have contracts with the unions? 

THE WITNESS: Yes, they did, your Honor. 

THE COURT: tho were their unions? 

THE WITNESS: The unions were the Seafarers 


Union, MEBA, District l; Masters, Mates & Pilots, and the 


American Radio Assoc ation which I was not contracted with. 
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Q Moore McCormack Lines for most of its ships accep 


aN as 
12308 " 


the old Robin Lines was NMU contracted and is NMU contracted, ! 


correct? 

A I believe that to be true. 

Q , In other words Moore McCormack had both NMU and 
SIU under contract? 

A. The Moore McCormack case is the case for the 
fleetwide principle being established. 

Q In January you testified, I beliewe, you received 
a@ message: that there was.a telephone call- fror a Mr. Sovel? 

A I don't know whether that was the first meeting 
or the second meeting. 

Q I'm asking you about the first meeting. When 
did you get it? 

A The first meeting I got, I believe, towards the 
end of the first week or the beginning of the second week in 
January. I am inclined to think the end of the first week 
but I am not going to argue the point. 

Q You did not respond to that call? 

A I did not recognize the name. My secretary just 
mace up a ticket and said -- it said that someone called. I 
did not recognize the name. I did not respond to that call. 

Q A few days later you received a message of a 


second call? 


SOUTHERN DIS “ICT COURT REPORTERS U.S. COURTHOUSE 


i 


1231a 
Coriletta-cross 1279 | 


A When I returned from lunch there was a meeting of | 
' 


a second call. 

Q You were interrupted in returning that call by 
the call from Mr. Blix? 

A I was about to return it -- I know the second 
message indicated "NMU attorney." 

Q . You spoke to Mr. Blix, did you not? 

A Yes. 

Q And Mr. Blix said, indicated, that he had also 
received a call from somebody from the NMY? 


A Yes. 


Q You returned the call to Mr. Sovel then? 


A I told Mr. Blix I was just about to call and I woul 


get back to him because I had a call too. I returned the 
call. 

Q You related that conversation in substance, 
that Mr. Sovel who was calling you was asking you sign an 
NMU collective margaining agreement and you refused to do 
so? 

A Yes. 


2 


Q You were informed that the NMU would seek to take, 
whatever action was available tc it to protect its rights | 
in the situation, whatever they might be. : 


A I believe I so testified. 
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Q At that point in time, which you now place as 


early January of 1971, you knew that there would be a problem 


| 
7 


with the unions on the transfer of the Barbara? 

A I don't believe I did, Mr. Sovel. I believe 
that was my first indication that the transfer would have 
problems connected with it. 

Q . Following that telephone call you knew at that 
point, after the telephone conversation? 

A I assumed some action would be taken. 

Q At that point did you make any efforts to 
notify Commerce there would be a problem on the transfer of 
the vessel? 

A I don't recall. I don't think I did. 

Q You did not in fact, did you? 

A No. The only thing I did was call Mr. Blix back 
and advise him of the situation. 

Q A short time after that you received a rn: 
call from Mr. Nathanson with respect to picking up a charter | 
in Spain, didyou not? | 

A Yes. I believe I did. 

Q You spoke to Mr. Nathanson; can you place the 
approximate time of that conversation first? 

A I would be guessing. I am inclined to think it 


would be somewhere arouad -- between the i5th or 20th of 
* * * 
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I beiieve it was somewhere in the area of nine days to two 
weeks. 
BY MR. SOVEL: 
Q What wes your reacticn to Mr. 
for that additional 50,000 or $60,000? 
Bh I did not feel we should have 
Q _ Did you feel it was imprcper? 
A Yes. I just stated I felt it was implied in the 


contract that we would get delivery as quick as possible. 


| 
9 I believe you testified that you had two conver- 
sations with Mr. Nathanson with respect to different charters 


for the Barbara on the way back? 

A Yes. 

Q In either of these conversations did you inform 
Mr. Nathanson about the call you had from myself, Mr. Sovel, 
from the National Maritime Union? 

A I don't recall that I did. 

Q Isn't it a fact, Mr. Corletta, that you just 
wanted to get that vessel quickly so you could transfer 
title to it because of the impending labor problems? 

A If you will take a look at the dates in which we 
-are discussing this matter and the dates in my contract or 
charter with SOCAL, and take into consideration the amount of 


work that had to be done by Commerce before delivering the 
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vessel to us, you will find that it was not unreasonable 
for me to request the vessel as quickly as possible. 

Q You were negotiating with SOCAL during the 
period after you had received the telephone call from me? 

A Yes. 

Q wid you discuss with them that there might be a 
laber problem on the transfer of the vessel? 

A I don't believe I told them at that time. 

Incidentally, Mr. Sovel, iet me correct my amar. 

I want to make it clear that I was not negotiating directly 
with SOCAL at the time. I was talking through Mr. Redard » 
who was the broker. 

Q At the time you purchased the vessei you did not 
have the charter. 


A No, I did not. 


Q You were buying the vessel and pledging yourself 


and your company for $2,750,00C in the expectation that 
you would get a charter? 

A Yes. . 

Q You had no prior commitments to a charter before 
that date? 

A No. 

Q No prior discussions with respect to the charter | 


before that date? 


SOUTHERN D018. FICT COURT REPORTERS, U.S. COURTHOUSE 


1235a 1289 
pglt 12 Corletta-cross 


A No, other than I knew generally what the market 
condition was at that time. 


THE COURT: Let's go back. 


Mr. Sovel asked you about negotiations with 


conversation with Mr. Sovel, and you said you negotiated 
with SOCAL through Redard. 
THE WITNESS: Yes. | 
THE COURT: I guess the question would be: ' 


Did you tell Mr. Redard about Mr. Sovel's call? 


THE ‘WITNESS: I did not discuss it with anyone at! 


that time. 


THE COURT: You may proceed. 


that the National 


from the people at Commerce advising you 


Maritime Union had demanded arbitration. 


A Yes. I believe it would be around that date. 


Q That same day you signed the SOCAL charter? 


A If that's what the record is, yes. 


I am not asking you that. Don't you recall 


Q On January 25th you received a telephone call o 
| 
Q 


. SOCAL after your conversation with Mr. Sove!.. the telephone 
| 
| that is what it was? 


: A I know that's the day I got the SOCAL charter. 


It was not signed on that day. It was the day that the 


negotiations for the charter were completed. It then had 
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to be prepared by the broker and mai) to me and the signing | 


1236a | 


actually took place some time later. 


Q But at the time you entered into the SOCAL 
charter you knew that there was an arbitration denand that 
had been called by the union with respect to the crewing of 
the vessel? : 

A 
I really don't recall. 

THE COURT: You don't know which happened first. 
on the 25th? 
THE WITNESS: That's correct. 


THE COURT: The conclusions of the negotiations 


THE WITNESS: Cr the telephone call, if in fact 


| 


they both occurred on the same day. 
MR. SOVEL: If your Honor please, it has been 
stipulated -- 
THE COURT: All right. Proceed. 
Q When you received the notice from Commerce 
that they had received a demand for arbitration from the 
National Maritime Union did you at that time tell them you 
had received a call from the NMU? 
A I don't recall whether I did or not at that time. 


t 
But you do recall, do you not, t'* what you told 


4 
+ 
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them was "Try to have it adjourned until after the vessel | 
comes back"? | 

A I didn't say it that way, Mr. Sovel. i said, | 
"See if they can delay the arbitration until after the meas. 
is delivered to me." | 

Q After title came to you? | 

A . Trat's correct. : 

Q Then who would be responsible for the aehtudation? 

A I don't know who would be responsible but any 
labor problems would be mine. 

Q You didn't expect Vantage to be responsible for 
the arbitration, did you? 

A I never gave it any thought. 

Q You never gave it any thought? 


A Not in that context that you are putting it in. 


Q The next meeting you had was on February 4th 
with the people from Commerce, the next contact you had, and ! 
that was a Thursday? 


A I believe so, yes. 


A Yes. There was contact prior to the setting up 


of the meeting. 


i 
i 
| 
} 
Q Ten days after the notice of arbitration? | 
| 
| 
| 


Q The meeting of February was held in your office? 


A Yes. 


ef 
Het 


. 
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Q And isn't it correct that at that point you 
told the people at Commerce that the arbitration was their 
problem? 


A t don't believe I used that terminology, Mr. 


What terminolosy did you use? 

A : I'm not quite sure. I might have said some- 
thing to the effect that I did not know what I could do 
about it. 

Did you agree to handle the arbitration? 


A No. 


9) Did you ever tell them that you wo uld not handl 


the arbitration? 


A I don't recall it ever being proposed in 


Now let us move over to March of 1971. 

I show You a letter, which is Exhibit 62 in 
evidence. It is a letter from Co:merce Tankers on their 
stationery, indicating that it was delivered by hand to 
Vantage Steamship Corporation. 

I ask you to look at that letter and if you 
recall receiving it (handing)? 

A (After examining) Yes, 1 do recall. 


Q What is the substance of the letter, without 
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necessarily reading every word of it? 


A It is basically a rotice that the vessel is in 
Mobile, Alabama. . There.is an order of Judge Frankel 
requesting complying with Article 1, fection 2, and they 


want to have the delivery of the vessel as soon as possible. 


Q Now you replied to that letter, did you not, 
Mr. Corletta? 


A I believe I did. 


THE COURT: The request was to take the vessel 


and give the undertaking -- right? 
THE WITNESS: Yes, your Honor. 

Q I show you a document which is Fxhibit 63 in 
evidence, ana I ask you if that is your letter in reply to 
Exhibit 62 in evidence (handing). 

A (After examining) Yes, it is. 

And wgat was the substance of your reply? 

“Yell, one, we rejected their notice. 

On what basis did you Se it? 

There are three bases. 

Oh, okay; proceed. 

Representatives in Mobile at the time advised 
us that ship was not ready for delivery. 

And that is what date? 


March 5th. 
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Q Right. 


A And we say that they have introduced a condition | 


into the contract which we cannot and will not accept. 

Q And what was that condition? 

A I believe it was complying with -- 

Q With Article 1, Section 2? 

A -- with the injunction requiring Article l, 
Section 2. 

Q Is that the substance of the entire letter? 

A And then we asked them to complete the work as 
soon as possible. 

THE COURT: Can you give me the date of 
Exhibits 62 and 63? 

MR. SOVEL: 62, your Honor, is dated March 4, 
but it indicates that it was delivered by hand, so I assume 
it was received March 4th as well. 

THF COURT: And 63? 

MR. SOVEL: And 63 is dated March 5, 1971. 

BY MR. SOVEL: 

Q Now, Mr. Corletta, I show ycu a document, 
which is Exhibit 64 in evidence. It is a letter on the 
stationery of Commerce Tankers Corporation, dated March 5, 
1971, signed by D. David Cohen for Commerce Tankers Corpo~ 


ration, and I ask you, if you would, read the letter at 
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this time out loud -- 
MR. SOVEL: And I beg the Court's indulgence 
on this because it will help in following certain matters. 
A It is addressed to Vantage Steamship Corp .: 
i 
“Gentlemen: 
“Reference is made to the Contract of Sale 
and purchase of the vessel SS Barbara dated December 


23, 1970 ('Contract'); and our prior written notice 


therein and your written notice of even date." 


That would be March 5, am I correct, Mr. 


Corletta? 
A I assume so. 

(Continuing reading: ) 

“your refusal to perform under the Contract 
based upon the alleged restrictions contained in 
your Collective Bargaining Agreement with the 
Seafarers International Union is not justified by 
the terms of the Contract, and may result in 
substantial damages to Comnerce. We intend to 
hold you responsible for any such damages which may 
even exceed the purchase price of the vessel. 

"Accordingly we are prepared to and do hereby 
offer you the opportunity to mitigate any: such 


damages by committing to purchase the vessel 
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Barbara, in accordance with all of the terms and 
conditions of the Contract, as soon as reasonably 
available after the termination of Commerce's 
Collective Bargaining Agreement with the National 
Maritime Union ('NMU') or a final determination in 
the litigation pending in the Federal District 
Court for the Southern District of New York insti- 
tuted by the NMU, permit the transfer of the vessel 
without the undertaking you refuse to provide, 
whichever is sooner. 

"You may accept this offer by providing proper 
documentation of your commitment to so purchase the 
vessel by no later than 5 P.M. Tuesday, March 9, 


1971. Failure to provide such Gocumentation shall 


be deemed a final rejection of the offer contained 


herein. 
"Very truly yours.” 
And signed? 
"Commerce Tankers Corporation, D. David Cohen." 
(9) Now that was the origin, was it not, of the 
proposal to have Commerce operate the vessel and tcansfer 
it to Vantage either at the end of the term of the NMU 
contract or upon a judicial determination that the clause 


was illegal, whichever event occurred first. 
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I am not sure whether it was or not. 
You mean whether or nek it was the origin? 

A T am really not sure. 

@) But those were the terms and the reference 
periods that we were talking about -- the end of the 
contract or the determination that the clause was illegal. 

A That's a basis, yes. 

Q And it is set forth in Mr. Cohen's letter? 

A Well, it sets forth certain things and leaves 
out other things. 

Q Now you replied to that letter, did you not? 

I show you Exhibit 65 in evidence (handing). 
(The witness examines.) 
I ask you if that is your reply? 

A Yee, it 18. 

Q Now tell us what the substance of the reply was, 
without reading the entire letter? | 

A Well, we state that we never refused to | 
perform under the contract of sale, ana that the suggestion 
is new and we cannot assess the value of it. 

1) By the way, isn't it a fact that the letters 


that you signed here were letters actually prepared by 
A Some of them might have been prepared by Mr. 
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Lang. Most of them were prepared by myself in conjunction 
with Mr. Lang. 

9) Now you referred to a different deal or new 
considerations. 

What did you mean by that? 

A Well, it said that the suggestion made in the 
letter from Mr. Cohen makes no provision for the time, the 
condition of the vessel, the value of the market at that 
time -- any number of things. 


Q And it indicated that you were willinng to 


bs 


negotiate on the basis of the concept expressed in his 


letter. 
Well, ¥ don't think it demonstrated an unwill- 

ingness. 

QO Were you willing to negotiate on that basis? 

A It is hard for me to say at this time. 
I believe so, but we were in different postures in those 
days, tir. Sovel. 

7) What do you mean by that? 

A Weil, we were fighting with Commerce at the 
time, ald you. 

Q) So that you did not want to work out a basis 
with lic. Cohen? 


No, I am not saying that. I am saying that 
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we were in a different set of circumstances then, and I 
am sure some: of the things said then, on reflection and 
knowledge, would not he said now. 

0 Cell, tan’ t. 4% a tack 77 

A That is generally what I am trying to convey. 


QO Didn't Mr. Cohen in his letter of March 5, 


1971, Exhibit 64, make a proposal that you, in your letter 


of March 8, Exhibit 65, indicated introduced new consider- 
ations into the situation? 

A In the letter, 64? 

Q Yes. 

A Yes, I think this was 4 new approach, or it 

have been a new approach at that time. 

Was that new approach pursued? 
Well, we answered the letter. 
Yes, and that is Exhibit -- 

A It was ultimately -- I will say this, it was 
ultimately pursued on the basis of our attempting to save 
the charter and work out a similar type arrangement. 

Q Now that really led, then, to the conversation 
of March 10, 1971? 

A t don't know that it did but certainly after 
readin; it it might have been something that I had on 


our mind of that time. 
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I don't know whether there are any other 
letters in between at this time. 
Q Not that is indicated. 


Now there has been testimony that on March 10, 


1971 ther1e was a telephone conversation between you and 


Mr. Lang at one end,.and Mr. Cohen, and for a while Mr. 
Levine, at the other end. 
Do you recall such conversation? 


I don't recall Mr. Levine having been on the 


But do you recall the conversation on the 
evening, at least with Mr. Cohen? 
A Yes. 
Q) Now what was the substance of that conversation? 
A Mr. Sovel, I believe I have already testified 
to that, as to what took place on that evening. 
a) I am asking you now. This is the first time 
On cross-examination, Mr. Corletta. 
A I am sorry. 
Will you tel} us, please? 
A We had a three-way conversation with SOCAL, and 
SOCAL wanted an answer about our not interfering in any 
way with the charter because they were considering the 
charts. wiih Commerce. 
i 


; 
' 
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Q And you knew about it at the time of the 
conversation on March 10th. ) 
A Yes, I believe I learned of it maybe a day 
or so before. 
Q All right. 
THE COURT: Wait a minute. I am getting mixed 
up. You are talking now -- I guess the main thrust oO 
what ‘ou «ce talking about is the telephone conversation 
the night of March 10th involving Mr. Cohen; right? 
THE WITNESS: Yes. 


THE COURT: On their end, and Mr. Lang on your 


THE WITNESS: Yes. 


THE COURT: And you were in on part of that ~~ 


THE WITNESS: Yes, I was, your Wionor. 

THE COURT: And you are saying that at that 
time you knew, of course, of the conversation with SOCAL? 

THE WITNESS: ‘We had already had a three-way 
conversation. 


THE COURT: And you had been a party to 


THE WITNESS: Yos, 1 had. 


HR COURT: . ALL right. 
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Now in the three-way conversation -- 
THE COURT: Which one are you talking about? 
MR. SOVEL: With SOCAL on the evening of 
March J0th. 
() Well, it is three ways. SOCAL is one of the 


three parties, you are one of the three parties and -- 


who is the other? 


A Mr. Nathanson from his home. 

@) Now in that conversation did you advise SOCAL -- 
by the way, was it Mr. Petersen from SOCAL? 

A Yes. There were a number of people from 
SOCAL -- Mr. Petersen, Mr. Madden and Mr. Kimbrough. 

Q Did you tell the »eople from SOCAL that you 
were discussing with Commerce working out an arrangement 
under which Commerce would operate the vessel until the 
litigatio: got straightened out with the NMU? 

A No. 

What did you tell them? 

A I told -- it came up in the conversation -- 
it would tiave been in the three-way conversation and the 
later conversation. SOCAL wanted to kno: who was going 
to be the operator. 

Q Yes, and what did you tell ther? 


I believe I told them -- I spoke to SOCAL 
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twice on that day -- once in the three-way conversation 
and once later in the evening when 1 asked them for time to 
the next day to answer the cles, you know, wtb their 
request. 

9) Well, what did you tcll them that you were 
trying to work out at your end? 

A I don't believe I told them I was trying to 


work out anything at my end. We were not discussing 


that. We were discussing performance of the vessel 


under the charter to SOCAL. 

(0) Well, what did you tell them about how the 
charter would be performed? 

A The initial call -- SOCAL was very much inter- 
ested in the ship, and the initial call was to the effect 
that there would be no interference by us in any way if 
the vessel was chartered by SOCAL direct from Commerce. 

Q Was that all that you told to the people at 
SOCAL? 

A Generally. There were other discussions. 

~~ 
I don't recall whether -- well, who was going to be the 
operator came up at that conversation or the later one. 

Q You orally advised them that you had no objec~ 
tion tv their dealing with Commerce? 


I didn't say that, T didn’t say that at all. 
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Well, what did you say? 
A YT told them that I could not answer that 
question and I would call them back. 


Q And did you call them )-ick? 


A “Yes e 


Q And what dd you tell them? 

A I told them that I needed until the next morning 
to give them a final answer -- that it was 99.9 per cent 
or sonethsng to that effect -- absolutely no problem, but 
in the atmosphere that I was in I wanted to be certain 
that I was not doing anything that would upset the SIU. 

Oo Now did vou tell the people from SOCAL what 
arrangements you were trying to work out will, Commerce? 

A No. 

Q Now in addition to these conversations with the 
people: trom SOCAL, Mr. Corletta, you also engaged ina 
conversation with Mr. Cohen; is that correct? 

A Yes. 

() And the substance of that conversation was 
working oul an arrangement whereby Commerce would operate 
the vessel, and the vessel would be delivered to Vantage 
some timc in the future, and with an abatement in the 
purchase price at the time of the delivery of about $4000 


per day. 
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Is that in substance what you were neqotiating? 

We were discursiny be, ands TY am e#till not.t00 
per cent clear that we hadn’t discussed sonething similar 
to that prior to that cime. 

But you were really yetting down to the figures 
on such a transaction of what the daily rate would be and 
things of that nature? 

A Yes, I believe so. 

) And there were very serious negotiations and 
very careful calculations? 

A Calculations were made. 

() You had agreed, at least in principle, on the 
concept of the deal and were now trying to work it out. 

A I think that is substantially correct. 

Q And the deal that you were working on contem- 
plated that the litigation involving the union would 
continue and that the vessel would be delivered at the end 
of the NMU contract period, or on the determination that 
the claus: was illegal, whichever event occurred first. 


A tT believe that is correct. 


Q Now you have testified that there were conver- 


sations, und then people got off the phone to do some paper 
work, ant there were some calls back and forth. 


Is that a fair description of what was going on 
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that cvei .ng? 

A Well, there were conversatiors. There was 
one time when Mr. Cohen was holding on the phone while I 
made a turther call to SOCAL. 

y) Let us get to that further call. That was your 
second cs!l of the evening in which you asked them to hold 
it open tw the next day. 

A That is correct. 

Did you state a time? 

A I think I testified this morning that I was not 
sure whether they wanted -- it was to be some time in the 
morning. Now whether they said noon or the opening of 
business wr something to that effect, I don't recall exactly 
at this time. 

Q Up until that time, the second call on the 
evening of March 10th, had you ever told SOCAL that you 
had no objection to them dealing with Commerce? 

A I don't think the question was raised prior to 
that datc. 

0) Tt wasn't raised? 

A I don't think the question was raised by SOCAL 
prior to that date. 

‘@) Well what was the purpose of the earlier 


to SOCAI, that evening? 
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I said prior to that date. It was raised 
that day. 

Q) And on that. day -- 

A I did not tell them on that day. 

Q Did they ask you in either of those conversa~ 
tions whether you had any objection to them dealing with 
Commerce? 

I don't think the conversation took that type 
of turn. 

They basically wanted to know that we would 
not interfere. They felt they still had a charter with 
us, and there was gencral conversation about that, and how 
soon the ship could bo ready and -~ 

Q You knew as of that evening that there had 
been some contact directly between Commerce and SOCAL? 

A I believe I learned that a little bit earlier. 

QO So you knew about it that evening of March 10th. 

A Yes. 

() And hadn't there been a problem raised, that 
you claimed that Commerce was interfering with your 
charter arrangement? 

A Never. 

Never raised that? 


Never. 
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Was SOCAL concerned about whether they could 


deal with Commerce -- 


h Mr. Sovel, understand the position. Let me 


T amitrying to. 

All right. 

Let me tell you something. March 5 was the 
cancelation date of my charter with SOCAL. It was ata 
point in time when SOCAL had every right, even prior to 
then, to give me notice of cancelation, and that would have 
been the ond of it so far as my involvement with SOCAL, SO 
let us get that straight. 

W) They had the right to cancel. 

Thati25) correct. 

So they were still looking for the charter. 

They were still looking for the vessel. 

For the vessel. 

Right. 

And there had been some direct contact between 
them and Commerce? 

Yes. 

uy And then somewhere alona the line, between 
March Sth or 6th and March 10th sOcnL became concerned that 


if they were dealing with Commerce you might object to that? 
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A I think that was one of their considerations. 
The other one was that they felt that they had a charter 
with us. They were interested in our feelings. 

co) But you did not, as of the evening of March 10, 
1971, t2il them at that time that you had no objection to 
them dealing with Commerce? 

h I know I didn't tell them at that time. 

QO Now getting back, then, to the discussions with 
Mr. Cohen, he had been put on the hold button while you were 
having this second conversation with SOCAL asking for a 
little bit more time to reply to them. 

rN 1 asked them until the next day. 

) And when you got back on the phone with Mr. 
Cohen, Mr. Cohen then added another condition, did he not? 

A Yes. 

And what was that condition? 

A That at the end of the Commerce-NMU contract, 
if the NMU insisted on the undertaking, we would have to 
give it tu them. 

0) Is it a fair statement, Mr. Corletta, that at 
that point you became disgusted and hung up? 

A very shortly thereafter I did. 

And an argument ensued between Mr. Lang and 


Mr. Cohen? 
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There was heated discussion, yes. 
And you went home? 
A we talked for a while in the office and then I 


went honic. 


) On the following morning Mr. Lang and you got 


togethiu:r? 
A No, we didn't. We talked on the phone. 
9) You talked on the phone; pardon me -- and Mr. 
Lang thought that you ought to send sone telegram to SOCAL 
in any event. 
A Yes. 
Q Even though at that point you had no arrangement, 
no agrecinent with respect to the mI£illing of the charter? 
A That is correct. 
QO And I believe that you were talking about what 
was refecred to as a comfort teleuram? 
rt don't know who referred to it as a "comfort 
telegram". 
Q) Yhe purpose of the teleyram was what? 
Just what the telegram said. 
u Well, was it the purpose to tell SOCAL that you 
did not luve any objection to then dealing with Commerce? 
The purpose was to Yet SOCAL know what our 


position was on the mitter. 
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a) Well, you hadn't told them your position before 
had you? 
A I already told you just a few questions back 
that I had not told them the night before. 
a) Well, was there any reason for them to know your 
position other than the fact that you did not object to 
them dealing with Commerce? 
A I don't know. I don't understand exactly 
what you mean by that question, Ir. Sovel. 


THE COURT: I do not know the distinctions you 


are drawing. Maybe I do and maybe I don’t, but 1 want to 


make sul. 
You now are asking or you were asking about 
whether he indicated a lack of objection. 
MR. SOVEL: Right. 
THE COURT: Now, are you distinguishing between 
that and something else in the way of a position? 
MR. SOVEL: Well, let me perhaps withdraw the 
question, your Honor, and approach it in this manner. 
BY MR. SOVEL: 
) You were sending -- you thought you had to send 
a teleycan or should send a teleqram to SOCAL? 
A Mr. Lang and myself hed a conversation early 


in the morning. 
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And why did you feel that it was necessary to 
‘sboqram to SOCAL? 

A Well for one, I think we didn't want to see 
the charter lost under any circumstances. 

) Why else? 

A There might have been another question in my 
mind at the time, and that being the possibility that we 
could hav.: been sued by SOCAL for failure to perform. 

Q) Therefore what did you want to notify SOCAL of? 

A Exactly what we said in the telegram. I did 


not compose it all. I was invo..ved in the conversation, 


so whatever the telegran said, that is what we wanted to 


notify them. 

THE COURT: May I see the telegram? 

MR. SOVEL: That is Exhibit 66 in evidence, 
your Honor -- there is a typed copy of it on the back 
(handing) . 

(The Court examines.) 

THE COURT: Mr. Corletta, as of this time, as 
I thik you said, SOCAL could have, for any reason it 
wished, notified you of the cancelation of the charter =-- 
right? 

THE WITNESS: That is correct. 


TH COURT: Now curryvin: that one step further, 
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then, they could have, so far as they were concerned, 
notified you of the cancelation and made a new charter 
with Commerce or anybocy else. 

THE WITNESS: That js corrcec. 

THE COURT: Li ehey had canceled and then gone 
and executed a charter with Commerce, they could have done 
that without any permission from you. 

THE WITNESS: That is correct. 

THE COURT: And if they had done that your only 
rights would have been whatever rights you had against 


Commerce on the sale contract, ie that right? 


THE WITNESS: That is correct, your Honor. 


THE COURT: I guess what “Mr. Sovel is getting 
at, aside from the literal wording of the telegram, which I 
can read, can you give any other explanation as to why 
SOCAI, was soliciting your permission and your feeling that 
you wure obliged to give it to them? If you cannot give 
any other explanation other than what you said, don't do it. 

THE WITNESS: I can cnly give you what has 

been wy e«perience -- in spite of the many pad things said 
about oi! companies, they are very much aboveboard in all 
of their dealings. That has been my experience, and 
even in a situation where they have the right to take a 


position, they very orten will not do so. 
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THE COURT: You are saying in fact they had not 
sent you i notice of cancellation? 

THE WITNESS: No. 

THE COURT: And so the matter was still open with 
SOCAL, right? 

THE WITNESS: Yes. 

THE COURT: If they were asking your permission 
you were considering it as something you would want to give 
thought to, right? 


THE WTINESS: By all means. 


THE COURT: Is there anything more to it than 


(Pause. ) 

. SOVEL: 

0 Mr. Corletta, the deal that you had almost nego- 
tiated with Mr. Cohen the night before had fallen through, 
hadn't it? 

A As fax as I was concerned it had. 

Q You knew if SOCAL terminated the charter you 
could not prevent them from dealing with Commerce, didn't 
you? 

A I never gave it any thoudht, Mr. Sovel. I just 
explained the positiin that SOCAL had the right at any time 


after Marcn Sth to cancol that cherter. They also had the 


r] 
a 


SOUTHERN DISTR.CT COURT REPORTERS, U.S. COURTHOUSE 


Oe cl | + Oh ter 


1261a 
pglt 2 Corletta-cross 


right if they had to go into the market and pay a higher 
' price to charge me, as far as I fe)t, for the difference in 
what the, had to pay and what they were going to pay me. 

Q Isn't it a fact that you were really trying to 
stike any deal that might come to pass between Commerce and 
SOCAL? 

‘A It is absolutely not a fact nor was it ever 
considered. 

Q What reason coul’ you have for telling them that 
you were not waiving any rights that. you had against Commerc 
for damages for breach of their part of contract, you demand 
from Commerce payment of all profits lost by Vantage in the 

‘ event Commerce should charter the vessel, and you would also 
continue to pursue your rights to acquire the vessel at the 
earliest possible time by judicial method? What purpose did 
telling those things to SOCAL serve other than to keep them 


from dealing with Commerce? 


A That was the position we were in. 


I should tell. you SOCAL was aware of the problems 
in connection with getting delivery of the vessel. This is not 
their first knowledge that there was an injunction against th 
gale of the vessel to Vantage. They knew of existing problema. 

Q So it is your testimony that you would not 


interpret this telegram as conveyinc that there was a problem 
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if SOCAL dealt with Commerce? 

A I think you just re .2 little bit of the tele- 
gram. I wish you would read the rest of it. 

Q You received a letter the next day from Commerce, 
Exhibit 57 in evidence, is that correct? 

A Yes, I believe so. 

Q That letter is also signed by Mr. Cohen? 

A Yes. 

Q For Commerce? 

A Yes. 

Q Would you read this paragraph of that letter 
out loud (indicating) ? 

A "We were advised as of noon yesterday by 
Standard 0i1 Company of California that it was no longer 
interested in chartering the vessel Barbara from Commerce 
Tankers Corporation (Commerce). The sole reason for our 
loss of this charter was ‘our tortious intervention in the 
business affairs of Commerce." 

Q So Commerce at least thought you were interfering 
with their business relationship with SOCAL? 


A Commerce thought a lot of things in those days. 


Q I think it would be helpful if you would also go 


on to the second paragraph here so we get the positions of 


the parties before the Court. 
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You want me to read this? 


Yes. 


A (Reading) "On March 5, 1971, you reiterated your 


advice previously given to us that you could not and would no 
comply with the terms of the preliminary injunction order of 
Judge Marvin E. Frankel in the action commenced by the 
National Maritime Union of America, AFL-CIO (NMU), in which 
you intervened as a defendant. Further, on March 8, 1971, 
you advised us in writing that you were unwilling to commit 
to purchase the vessel Barbara at such time as the NMU lawsui 
would be resolved in a manner acceptable to you or at the 
termination of the NMU collective bargaining agreement. 

"We are informed that you have actual knowledge 
that all owner's work on the vessel Barbara has been complete 
and that the vessel has passed all tests required under the 
contract of sale December 23, 1970." 

Q You responded to that letter, did you not? 

A Yes. 

Q It was a letter that actually was prepared by 
Mr. Lang, was it not? 

MR. KLEIN: Identify the letter please. 

MR. SOVEL: Exhibit 67 in evidence. 

I don't think it was prepared by Mr. Lang. 


Prepared by yourself? 
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In part: 
And prepared by who else? 


Mr. Lang and myself probably col )aborated on 


r@) I would like to call your attention to the third 
raragraph on the first page of the letter. I ask you to 
read that paragraph. 

A (Reading): Despite your shocking action, we, 
at your request, sent a telegram to SOCAL on March 11, 1971 
informing them that we would not interfere with their use of 
the vessel under a charter from you. True, we did not yield 
on our position that we are entitled to damages from you now 


and for delivery of the vessel to us when the restrictive 


clause in your collective bargaining agreement with NMU is 


declared illegal or is terminated but, then, you cannot say 
we are acting improperly if we assert our legal rights. We 
were willing to say you could work the vessel without hinder- 
ance from us but we were not willing to say we would waive 
all claims against you for damages for breach of contract. 

Q This letter which was dated on March 15, 1971 
is signed by you. 

A Yes. 


Q As of the time you wrote that letter, were you 


still seeking delivery of the Barbarn? 
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Well, I admit I felt differently about it. 
My question was a simple one. It can be answered 
yes or no. 
A Yes. Yes. 
What is the answer? 


Yes. S8asically we were seeking delivery of the 


THE COURT: I have to suspend. 


I looked over the form of this stipulation. I 


think if you put in the references to the trial transcript 


as you propose to do, or the exhibits, I think this will be 
really first rate. It seems to me very complete. Obviously 
it does not undertake to summarize all of it, but if you put 
in the trial transcript references I will have a very good 
guide tec the substance of what wren on. That's fine. 

I will give this back to you. 

MR. COHEN: So your Honor is clear, I don't believe 
it would ever be possible to arrive at a stipulation with 
respect to this. We are going to submit it. 

THE COURT: I will take it like a brief. 

MR. COHEN: Thank you. 

THE COURT: If the other side wants to put any 


kind of correction -- I'm sure you will be just as accurate 


* * * 
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THE COURT: Why don't we leave it at this: 
{ 


If I have not read it by the end sf the morning 
I will leave it this way: If I decide to reverse the 


ruling I have made or footnoted in tie opinion I will let 


you know. 


MR. COHEN: Fine, your Honor. 


MR. KLEIN: Your Honor, before calling Mr. 
Peterson, I just want to call everyone's attention that 
Vantage, pursuant to our © Aerstanding of yesterday, at 
this time intends to brief two additional issues. 

THE COURT: All right. 

MR. KLEIN: And those would be the fleet- 
wide rule and the labor exemption to the antitrust laws. 

THE COURT: Fine. 


MR. KLEIN: 1 call Mr. Peterson. 


RALPH PRTE RS ON , called as a witness 
by Vantage Steamship Corp., being first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 
BY MR. KLEIN: 
Q Mr. Peterson, what is your occupation? 


A I am manager of the operating department of 


Skaarup Shipping Company in Connecticut. 
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Q Was there a tine when you were employed 
Chevron Shipping Compan‘: 
A Yes. 
Q And when was that? 
From 1947 to July 1971. 
THE COURT: Chevron Shipping? 
THE WITNESS: Chevron Shipping. That i 
wholly-owned subsidiary. 
THE COURT: A company? 
THE WITNESS: Yes. 
THE COURT: You call it Chevron Shipping? 
THE WITNESS: Yes. 


You said that it is a wholly-owned subsidiary 


Of Standard Oil of California. 
THE COURT: When did you start with Chevron? 
THE WITNESS: In July of 1947. 


THE COURT: And how long were you with Chevron? 


THE WITNESS: Till July of 1971. 


During the year of 1971 in what capacity were 
you employed by Chevron? 
A Assistant manager of traffic. 
Q And did you in that position have any respons-~ 


ibility concerning charters? 


SQUTHERN OISTRICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE NEW Wome m1 ¥ coy aman 


A 
chartering. 
Q 


A 


chartering. 


1268a 


Peterson-direct 
Yes. 


Could you tell us what that responsibility 


I was in charge of period chartering and spot 


Are you testifying under subpoena? 


Yes. 


THE COURT: Was there a word you used, “period"? | 


THE WITNESS: Period chartering -- time 
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vou received a telephone call from Mr. Redard? 
A Yes. 
Who was Mr. Redard? 
He is a broker of the Dietze Company uptown New 
fa) Could you tell us to the best of your recallectio 
the contents of that telephone call? 
A As Yt recall he told me that they ure having 
injunction problems on the ship. 
Q No vou recall if you said anything to Mr. Redard 


at that time? 
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re) Did thers come a time in early Merch of 1971 when 


A I said we would Jike to get the ship as fest as 
possible, ie I recall. 

ca) : Do you recall what ship he was referring tc ¢ 
that time? 

A The Barbara. 

ca) Followina your telephone call with Mr. Redard 
what if anvthing did you do next? 

A Excuse me? 

QO What did you do noxt after spesting to Mr. Redard? 

A TI went to Mr. Ford, the preriden’ of the company, 
and told him what Pedard told me. 


(a) Did thore cee. a etiam ¢ vour first call 
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Mr. Redard chat vou had another telephons conversaticn 
him? 
A Yes. Some time later. I don't recall how long i 
He asked me if we would mind if nother operator took 
charter, which I said it was okay. 
Q Pid he give you a reason as to why the other 
operator would take over the charter? 
A Recause of the injunction problem and union 


problem. 


Q Was there any conversation concerning an attempt 


to save the charter? 


A Yes. 
What was said? 


MR. SOVEL: Objection, your Honor, unless it is 


taken only for the purpose of explaining this witness' 


reaction. 
THE COURT: I don't think there is any objection 
there. I will overrule it. 
Q Tell us what was said. 


A Are you referring to the conversation with Mr. 
Redard? 
Yes. 
Yes. 


We told him we wanted the ship ayain and to do 
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what they could to save the charter. 

Q Did there come a time when there was a conversa- 
tion which you participated in between representatives of 
Commerce, Vantade, and SOCAL? 

A Yeni there was a telephone call, a three-way 
between three people in Chevron, Commerce and Vantage. 

Q What was the purpose of that telephone call? 

A As Tt recall, they wanted to know if we would 
over the ship, same terms and conditions, under Commerc:.. 


@) What was ycur response? 


was a lawyer for Chevron and he asked the Vantage people to p 


A As I recall it, one of these three men in Chevron 
€ 


this in a telex to us. 
Q Was there anv deadline as to when that telex should 
be received by SOCAL? 


A a As I recall, it was noon San Francisco time the 


| 


follewing morning, the next day. 
Q Did there come a time on that following day when 
| 
you had a telephone conversation with Mr. Corletta? 


A Yes. He called me up and said he could not get 


through to our telex machine, what was our number. I did not 


know the number, so he read the cable over the ‘elcpvhone to 


me and I took down notes, went into Ford, the president, and 


had a slight discussior with him, and at this point, if I can 
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use the words, he said "Fuck it. ‘There are tco many problems 
with injunctions, union problems; tell Redar: to cancel the 
charter party." 
Did you in fact speak to Redard”? 


YT called hi up and told him to cancel the charte 


MR. KLEIN: I have nothing further. 

CROSS EXAMINATION 
BY MR. COHEN: 

9) Mr. Peterson, does SOCAL have vessels of its own? 

A Many. 

) Does it use those vessels for its own purposes, 
to carry its own carqo? 

A Basically, unless they are long, they have to 
charter them out. 

Oo From time to time does SOCAL use its vessels to 
earry carqoes of other parties? 

A Other parties? 

Oo Other shippers. 

A - Yes. As I say, if we have to charter them out, 
we have no use for them, we charter them out. 

Q When SOCAL charters out its vessels would it be 


competing with other American flag owners and operators in 


the sense of putting out tho vessels for hire? 


4. 
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Definitely. 
That's true a: to the large inderendents like 
Keystone? 
A Keystone jis tasically a ship ownor whereas we are 
an oil company, ship csi. *, chartering ship.:, whether long or 
charter out ee 


MR. COHEN: ‘Thank you very much. 


BY MR. SOVEL: 


1) Mr. Peterson, with respect to that last line of 


questioning, am I correct that the relationship between a 


company such as SOCAL, which carries essentially its own 
product, and independent shippers, is that if SOCAL needs 
additional tonnage it will charter from an independent 
company? 

A Sure, or 011 company or anybody. 

QO It will only charter out its vessels when it 
does not have any use for them itself? 

A Right. 

Q Mr. Peterson, going back to the receipt cf this 


telegram, and the conversation which you had, the three-way 


conversation you had the night before which, I believe, was 


the evening of March 10th -- if you remember the date at all, 


in the course of the three-way conversation on the evening 


before the telegram was sent, was it explained to you the 
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nature of the problem of the union injunction and why the 
charter was hoped to be handled by Commerce. 

A That's one of the reasons why we had the lawyer 
on the telephone. This part of it I was not involved in at 
all. 

Q Did you understand that what Commerce and Vantage 
were working on was an arrangement under which Commerce would 
perform the charter for SOCAI.? 

A Right. 

Q And that Commerce and Vantage would work out thei 
financial problems amicably between them. 

A That was their problem. 

10) You understood there was a problem between Commerce 
and Vantage and that they were working it out in an amicable 


basis? 


A I don't know too much about the problem. I knew 


about this injunction and union problem. 


oO At that time did you indicate to them that there 


A We had no objection to Commerce performing the 


charter. 


| 
was any objection to Commerce performing the charter? | 
$ 


Q The objection came the next day when you received 
the telegram, isn't that correct? 


A Right. Mr. Corletta read the thing to me on the 
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phone and I took notes and I went to Ford amd as I said 


before, you know what ho said. 


9) By the way, had Mr. Ford been s+. cuainted with the 


discussions of the niqkt before? 
A I don't recall. 


Q When you discussed the vroblem with him -- and 


identified as the telegram and you miaht wish to read it to 


I show you Vantage's Exhibit 8 in evidence, which has been | 


refresh your recollection of the events -- | 
(Pause.) | 
(@) Mr. Peterson, docs that refresh your recollection 

as to the contents of your conversation with Mr. Corletta? 


A Yes. 
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Q And the substance of that telegram is what you 
relayed to Mc. Ford. 

A Yes. 

Q Wasn’t it the fact that the telegram indicated 
that there was going to be a continuing dispute between 
Commerce and Vantage, combined with the fact that there was 
labor injunction with respect to the sale of the vessel 
the things that upset Mr. Ford and was the basis of his 


decision to cancel the charter? 


MR. COHEN: Objection as to form. 
THE COURT: Overruled. 

A No. Just as I recall, he just reached the 
point where all these problems of the injunction and the 
union and he said, “Let's get rid of this thing and cancel 
Tt. 


THE COURT: May I hear that answer? 


THE COURT: | Would you read it again, please? 


(Answer reread by the reporter.) 


THE COURT: Go ahead. 


! 
| 
| 
| 
| 
! 
| 
| 
| 
| 
(Answer read by the reporter.) 
| 
| 


Q Mr. Peterson, you had been advised by Mr. Redard 
of the problem with the injunction several days before, had 
you not? 


A 
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Q And you had reported that to Mr. Ford several 
days before, had you not? 

A Yes. 

Q And Mr. Ford did not cancel the charter at that 
time did he? 

A No. 

Q So wasn't it the fact of this telegram that 
led -- and the contents of the telegram that led to the 
cancelation? 

MR. KLEIN: Objection, your Honor. 
THE COURT: Overruled. 

A I really cannot say. I don't know. I dis- 
cussed it with him, as I told you, and I went in there and 
this was it. 

Q But this telegram was the only new event from 
your prior conversations with Mr. Ford? 

A Well, he had been aware of the injunction and 
the union problems from the beginning. 

Q And he had not canceled the charter? 

A No. 

Q And he only canceled that charter after he 
received the telegram? 

A When we discussed it the morning that this 


cable arrived. 
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MR. SOVEL: Thank you. 


No further questions. 
MR. KLEIN: I have no:further questions. 
THE COURT: Thank you very much. 


(Witness excused.) 


PHI: IT FP Aye CcoORLE TT A.Y reaumed. 
CROSS EXAMINATION (Continued) 
BY MR. SOVEL: 
nie. Now, Mr. Corletta, at the point that we left 
off yesterday I asked you about the letter of March 15 
that you sent to Vantage, and I asked you -- pardon me, 
that you sent to Commerce, and I asked you at that time, 
that as of the date of sending that letter were you still 
seeking delivery of the Barbara? 
A May I see that letter again, please? 
MR. SOVEL: May I have the exhibits? 
(Mr. Cohen hands to Mr. Sovel.) 
(0) The letter to which I am referring is Commerce 
Exhibit 67 in evidence (handing). 
A (After examining) What was the question again, 
please? 
(Question read by the reporter.) 


I believe we were still seeking the vessel but 
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not at the same purchase price. 

Q In other words, you were not seeking it under 
the terms of the contract? 

A I didn't say that. I said not at the same 
purchase price. 

THE COURT: Can we go back a minute to the 
telegram? May I have that -- Vantage Exhibit 8. 

(Mr. Devine hands to the Court.) 

THE COURT: You looked at the telegram yester- 

Who drafted this? Was it you or Mr. Lang? 

THE WITNESS: We had both discussed it on the 
morning of the llth. I think there was a contribution to 
it from both sides. 

THE COURT: I am wonder is why did you put in 
this telegram the language about not waiving any rights 
against Commerce, and the reason I ask it is that thie is 
a telegram to SOCAL or Chevron Shipping. Why ina 
telegram to Chevron Shipping would you have all this 
language about reserving rights against Commerce? Iwill 
show you this (handing). 


THE WITNESS: Well, I can only speculate at 


this time, your Honor, which I will -- 


THE COURT: If you don't remember the reason -~ 


you don't have an actual memory of this? 
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THE WITNESS: Well, to my best recollection 
this telegram was composed at a time prior to Mr. Levine 
and the discussions with Mr. Levine, and I think when we 
left off the night before we were still at odds with the 
Commerce people on the point -- on some points. The waiv- 


ing of rights I would assume would have been Mr. Lang's 


feelings on the subject, being an attorney. 
THE COURT: Do you get my question? I am not 
| 


puzzled at all about you notifying Commerce that you reserve. 


testimony is that that is the way it was left between you 


your rights against Commerce. my understanding of the | 
| 
i 


and Mr. Levine the morning of the llth, so I would not even 
question you if this language had en addressed to Commerce 
My question, I want you to understand, is, why | 
would you put all that language in the telegram? Why weukd 
you put that language in a telegram to SOCAL? 
THE WITNESS: I can't answer that, your Honor. 


THE COURT: Okay. 


Go ahead, Mr. Sovel. 


Q On March 31, 1971 you sent a letter to Commerce, 


which is Commerce Exhibit 68 in evidence, demanding arbre 


tion, and I show you that letter and ask you if that is not 


a correct statement that you did send this letter demanding 


arbitration (handing). 
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(Witness examines.) 
THE COURT: What is the date of the letter? 
MR. SOVEL: March) 3ist. 
A Yes, that is correct. 


Q And in the paragraph that is numbered 1, in the 


relief that you are seeking in the arbitration, is it not 


correct that you were demanding immediate delivery of the 
vessel pursuant to the contract? 

A Yes. 

Q And is it not correct that you continued to 
demand delivery of the vessel pursuant to the contract until ! 
May 12, 1971 when the arbitration between you and Vantage 
and Commerce began? 

A Well, Mr. Sovel, I think I said yesterday, 
and I will repeat that -- 


MR, SOVEL:':: Your Henor, ‘that is Ttem 53 on the 


chronology. 
THE COURT: Thank you. 
A -- that the atmosphere at that timee, we were 
fighting Commerce -- 


Q Excuse me, Mr. Corletta, I have not asked you 


about "atmosphere". 


MR. KLEIN: Your Honor, the witness should be 


allowed to answer the question before an objection is inter- 


Ul 
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THE COURT: I want to hear the question first. 

(Question read by the reporter.) 

THE COURT: That merits a specific answer. 
If you want to explain you can explain, but let us make 
sure you give us your answer. 

WR. SOVEL: If your' Honor please, I just note 
that I referred to an improper date. The stipulation 
does indicate that on May 26, 1971 they stipulated that 


they were no longer seeking the vessel under the contract. 


THE COURT: Then you had better go over the 


question. 
MR. SOVEL: All right. 
BY MR. SOVEL: 

Q From March 31, when you demanded arbitration, 
until May 26th when you stipulated that you were no longer 
seeking delivery of the vessel under the contract, is it 
not correct that during that entire period you were seeking 
delivery of the vessel under the contract? 

A Again I have to answer you with a slight 
explanation. 

Q Well, first, can you answer "Yes" or "No"? 

A No, I cannot. 


All right, let us hear the explanation? 
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A At this point in time Commerce had already 

demanded arbitration, and I believe received -- I believe 
the Court ordered an arbitration by this tine. T think at 
the same time the injunction was still in effect, and this 
is merely a listing of a number of items -- of a position 
we were taking at that time -- whether it be a legal posi- 
tion or not i don't know, but this would be at least what 
we felt -- that we could not cancel, as I recall, because 
by canceling the contract I think we gave up all our rights. . 


That is the best of my recollection -- and at 


the same time arbitration was already ordered by the Court 


MR. KLEIN: Your Honor -- 

THE COURT: When you say "this" are you refer- 
ring to the letter of March 31 that you have in front of 
you? 

MR. KLEIN: Yes, your Honor. 

THE COURT: And when you say this is a state-~ 
ment of a legal position, that is what you are talking 
about. 

THS WITNESS: Yes. I think we were somewhere 
along the line, forming battle lines in what was going to 
be a fight. The injunction was still existing. We did 
not feel we could cancel because we would be waiving our 


rights against Commerce. At that time the arbitration 
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had already been ordered by the Court. 

Q Are you saying that you were taking the legal 
position in your negotiations with Commerce, or as against 
Commerce, that you were continuing to seek delivery of the 
vessel? 

A Well, the letter states that. 

Q And as a result Commerce would not be ina 
position to sell the vessel elsewhere? 

MR. KLEIN: Objection, your Honor. 

THE COURT: No, that is not a good objection. 
Overruled. 

MR. KLUBIN: It calls for’ a conclusion of 
Commerce. 

THE ‘COURT: No. All he is asking is for this 
man’s understanding. If he has no idea about it he can 
say that. 

Overruled 

I don't know the answer to that, Mr. Sovel. 

MR. KLEIN: Your Honor, I just want to bring 
to the Court's attention in the chronology, No. 26 on 
February 10th, and the Court ordered the arbitration to 
proceed in Item 47 on March 29th. 

THE COURT: (All right. 


I want to go back, if I may, Mr. Corletta, for 
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one moment to the financing of the purchase of the Barbara. 
You testified previously that it was to be 100 per cent 
financed; is that correct? 

A That) 1S correct. 

Q And while you did not have a charter for the 
vessel at the time that you agreed to purchase it, you 
felt reasonably confident that you could get a charter 
which would be profitable enough to warrant. undertaking 
the obligation to buy the vessel? 

A I felt we wanted to buy the vessel, yes. 

Q And you were looking for the proceeds of that 
charter at the then high rates to pay for the vessel? 

A I was looking to employ the vessel to pay for 
the vessel. 

Q And if the vessel could not be employed at the 
rates that you anticipated it to be employed at, you would 
not be able to pay for the vessel? 

A No, it would just have taken me longer to pay. 

Q Now isn't it a fact that as soon as the SOCAL 
charter was canceled you no longer wanted the vessel? 


A I don't believe that's true, Mr. Sovel. 


Q Tsn't it true, Mr.' Corletta, that as soon as 


the SOCAL charter was canceled you no longer wanted the 


vessel at the contract price? 
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That may have becen. 
May have been or was? 
That probably was my feeling at the time. 


Q Probably or certainly? 


A I can't be certain about what my feelings were 


at that time, but at the contract price I am sure it was a 
consideration, since the market, I believe, had started to 
soften somewhat. 

Q Mr. Corletta, in the arbitration proceedings 
between you and Commerce, at page 979, line 14 were you 
asked the following questions and did you give the follow- 


ing answers: 


"9 Mr. Corletta, there came a time, did there 


not, when you decided that you, meaning Vantage, 


didn't want delivery of the vessel at the contract 
price? 
Yes. 


When was that time? 


When I felt the charter had been lost by 


Vantage. 
"O On what date was that? 
"A The 10th. 
on) The lOth of March? 


dy 4 The 10th or llth of March." 
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Did you so testify on that occasion? 
A Yes. 
Q Now again, Mr. Corletta, you were asked the 
following questions and did you give the following answers, 


beginning at page 91: 


THE COURT: At what page? 


MR. SOVEL:. At 081, Line 21, your Honor, of the 


arbitration transcript. 
Q oO So let me understand this, if you will. 
On March 10, you determined that you didn't want the vessel 
in accordance with the contract when you found out that that 
charter had been lost, as you put it? 
"BR Yes. 
"© ts ithat right? 

That is: correct. 

Now, yet three weeks later, on March 31 
you demanded delivery of the vessel pursuant to the 
contract or certain alternatives, isn't that correct? 

"A "Yes. 

"0 Did you ever in any way prior to the 
commencement of this arbitration manifest or state 
to Commerce in words or in substance that you didn't 


want delivery of the vessel pursuant to the contract? 
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"A No. 

yA, Anu incider aay you did not cancel the 
contract before Aprii 4, 1971, there is no dispute 
as to that, is there?” 

And the transcript indicates: 

"No response." 

"Q You did not send out written notice of 
cancelation of the contract on or before 5.00 P.M. 
on 2pril 4, £974? 

"A No, I did not. 

"@ Or orally, you did not orally cancel it, 
did you? 


"KA No.” 


| 
| 


| 


You did so testify on that occasion, did you neve? 


A Yes, I jdid. I didn't read it from that) tran- 
script but he seems to have it down verbatiin. 

Q Now, Mr. Corletta, Mr. Levine testified -- and 
you were present in the courtroom at the time -- that when 
he came to you or spoke to you on the morning of the llth 
of March, and cffered to deliver to you stock in Vernitron, 
that you replied that you couldn't do it, that “This was 
bigger than both of us". 

Do you recall that testimony by Mr. Levine? 


I recall the testimony by Mr. Levine, yes. 
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Q Is that a correct statement of what occurred 
and what was said? 

A Not quite. 

Q In what respect was it different 
differ with it? 

A Well, Mr. Levine's testimony, he mentioned 
some kind sf number which I don't recall at all as being 
part of that conversation. He did offer some stock. 

At that time I told him to "Keep your stock", and I told 
him at that time that we had already drafted a telegram to 
send to SOCAL. 

Q Well, didn't you say "This was bigger than both 
of us"? 

A No, I don't, recall that at all. 

(@) Now at the time that ali this occurred, this 
relationship with the purchase of the Robin Line ships by 
Verity was in progress, was it not? 

A No, Mr. Sovel. The purchase of the Robin 
Line ships and the negotiations for those ships was made 
prior to my ever even seeing a contract or a draft of the 
contract from Conmerce. 

Q But in March of 1971 you had sicned a contract 
for the purchase of the Robin Linc :.hips. You had gotten 


delivery of one or two by that time and you were awaiting 
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delivery of the other two, isn't that correct? 


A I had definitely signed a contract. I signed 


| 
that on the 2lst of -- on the 21st of December. In March a 


in February of 1971 I had already gotten delivery of the 
Robin Goodfellow, which is the only Robin Line ship I had 
gotten up to that date. 

Q By the way, when the last two ships was sold 
and you, meaning Verity at that time, received the differ- 
ence between the balance of the mortgage and the proceeds 
of the scrapping, isn't it correct that Verity made about 
$300,000 on that transaction? 

A Are you talking about just isolating that last 
transaction? 


Q No. I want to know what money Verity came out 


with when the whole transaction was over. 
A Mr. Sovel, I don't have the numbers exactly 


in my head by I would say the net result of the entire 


transaction involving the four ships, the voyages and a 


number of other things, my guess would be that we probably 


made a couple of hundred thousand dollars, but I want to 
point out to you that also involved operating two of the 
vessels -- when I say a couple of hundred thousand dollars, 
I am talking about having operated two of the vessels, 


each for more than a year, and a year between the other 
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two, so it involved between the scrap price and the oper- 
aticn totaling three years of vessel operation, plus a very 
substantial increase in the scrap price, that we did make 


a couple of hundred thousand dollars, and? will) peint out, 


I think the most significant part of that was due to a 


substantial increase in the scrap price. 
Q But you made it without a nickel of capital 
investment of your own, isn't that correct? 


A I don't know what you term "capital investment". 
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You didn't pay for the ships in advance, did you? 


No, 2. did not. 
And the SIU had the interest in the J.0. Founda- 


_ 
There was a release signed on behalf of Vantage | 
Steamship Corporation releasing Commerce and Vernitron from ! 
liability for any claims which Var.tage might have against | 
Commerce? 
A I believe that's correct. 


Q That release is part of Exhibit 9 in evidence, 


is it not? 


Q You did not receive anv money for that release 
did you? 


A To the contrary, I paid quite a bit. 


| 
| 
| 
| 
| 
A It appears to be, yes. | 
| 
| 
| 


9) You paid money in addition to giving the release? 

A That's right. 

Q But you ave up to them or they gave up to you 
their processing of any further claims against you? 


A T assume that happens in most settlements. 


Q You yave your right to process any fuercher 


claims you might have against them should yeav be successful 


in appeal and be able to overturn the arbitration award? 


ba A ORR 9 
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own right from tne witness stand. I hope your Honor will not 
feel that I am qetting out of line with that. 
MB. KLEIN: In that connection, your Honor -- 


MR. SOVEL: I may ask Mr. Phillins to take over 


for me here as to the objections. 


TIT. COURT © Can't we handle 2€ that way?. Mr. 
Phillips will be the union attorney at this point. 

CmnA kL Ea S OV kobe ealled as a witness, 
betng first duly sworn, tectitied ar toallows: 

MR. COURN:  L wank Commerce's position on this to 
be quite clear. Mr. Sovel and I have had correspondence prior 
to the trial of the issues relating to the ethical obligations 
of attorneys who may become witnesses in the trial and I am 
absolutely convinced that Mr. Sovel commits no ethical impro- 
priety by testifying when called by Vantage. That should be 
on the record. 

ilowever, we would object to any testimony by Mr. 
Sovel on cross fxor the NMU which exceeds the direct examina- 
tion of Vantage or Commerce. I want that to be absolutely 
clear and it is not an objection !imited to the technical 
decision between direct and cross hut to the importance of 
a lawyer not testifying on behalf of his own client and to 


the possible error in that. 


THE COURT: i think that there is a distinction. 


x +* 
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My offer of proof is that, Toffer that you 
accept Vantage 1 in evidence, and I won't asi you a question. 
That's the whole situation. 


MR. SOVEL: I think he becter question me. 


THE COURT: One step at a time. At least you 


know the subject ‘natter. 
Let's go. 
MR. KLEIN: Tf want it understood I am examining 
Mr. Sovel as a 43B witness. 
DIRECT EXAMINATION 
BY MR. KLEIN: 

a) How long have you been counsel to the NMU, Mr. 
Freedman's office? 

A The firm has been counsel since July 1, 1963. 

1) How long have you been connecte’ with the office? 

A Since August of 1958, with the firm as it was 
prior to the time we became counsel to the union. 

Q Drawing your attention to the 1569 negotiations, 
to what extent did you participate in those negotiations? 

A I attended the initial meeting at the Belmont 
Plaza. Deyond that it ic difficult for me to recall any par- 
ticular participation. I did not do much 0° the legal work 
on it. TI may have heen in and out of rooms where sessions 


were going on. I cannot te)1 yau at this tine. 


x k * 
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THE COURT: Was the language, "protecting the 
pension plan and the guarantee"? 
MR. KLEIN: Protecting «ne guarantee of the 
pensicn plan and the $44 million guarantee. 
THE COURT: Okay. 
c@) To your knowledge were both provisions, namely, 
the pension plan and the guarantee in Article l, Section 2 
considered by the parties tcgether during the negotiations? 
A I have no knowledge in the sense of personal 
knowledge, since I was not a participant in it. I thought 
that in preparing the brief, which you are referring to, 
that there could be a relationship between them. I thought 
it could be established, and later on I found out that it 


eouldnt. 


You have to recall, Mr. Klein, that an order 


to show cause was prepared on rather short notice. We 
prepared it on some information that we had. I offered 
testimony to Mr. Spector as to what the facts were, and 
if my hopes turned over to be different at the time of the 
trial, those are some things which occasionally happens to 
to a *awyer. 

MR. KLEIN: Your Honor, I move to strike it as 
not being responsive. 


THE COURT: Motion denied. 
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Q To your knowledge were the provisions agreed | 
to on the understanding that Article 1, Section 2 would 
protect the pension plan guarantee? 

A I was not present when any guarantee was er 

Q Prior to writing Vantage Exhibit No. 1 for 
identification did you consult with anyone representing the 
NMU? 

I consulted -- 

THE COURT: Just identify for the record Vantage 
Exhibit 1 for identification, please. 

MR. KLEIN: Your Honor, that is the pre-hearing 
brief which the NMU submitted on June 3, 1971 to Judge 
Croake, which concerned the NLRB injunction proceedings. 

THE COURT: And that is the proof that you 
referred to in your previous answer. 

THE WITNESS: Yes, your Honor. 

THE COURT: What is the question now? 


(Question read by the reporter.) 


A To my recollection I did have some conversa- 

| 

tions with Mr. Spector. I consulted certain files that | 
we had, and I looked at the contract. When I say ndtecet | 


I mean I looked at the book which had the contract provision 


Q And is it your testimony that the assertions 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 


owen 


Sovel-direct 1297a 
as to what you intended to prove and what the evidence 


would show at the hearings are something that you did not 


know as a fact at the time you put them in this brief? 


A It is something that I thought was a fact, that 
I would be able to establish, that I hoped to be able to 
establish but I was not able to establish. 

@) What was the basis of your thoughts? 

A The basis was that there seemed to be a relation- 
ship between that provision and job preservation, which was | 


the issue that was before me at that time, and I was hoping 


that the evidence would develop along these lines. 
(9) And what was the basis of your conclusion that 
there seemed to be a relationship? 
A I think it is the logical one which can be drawn 
from the fact that if you keep ships in an industry you 
are helping to preserve your pension plan, and my knowledge 
of the besis of the_funding of pension plans, which is not 
a specialized knowledge but only a knowledge I got by my 
association with it over the years. 
MR. KLEIN: Will you please mark this as 
Vantage Exhibit 11 for identification. 
(Document was marked Vantage Exhibit 11 for 


identification.) 


Q Mr. Sovel, I show you Vantage Exhibit No. 11 
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for identification, which is the petition for a writ of 
certiorari which the NMU filed in the NLRB aspect of the 
case,and I ask you if you recognize it (handing)? 
A (After examining) It is a copy of the petition. 
Did you draft that petition? 


f 


Yes. 


Do you recall when it was submitted to the 


Court? 
No. 
In what year? 
No -- 
(After examining) Hold it a second. it is the | 
October term, 1973. Obviously it was after October 1973. 
I don't recall the dates. 
Q I ask you to read to the Court the statement of 
the case which begins on page 5: 
A “In June of 1969, the National Maritime Union 
of America, AFL-CIO (hereafter 'NMU'), petitioner 
herein, extended its collective bargaining agreements 
with various operators of deep sea ocean going 
Vessels. The new contract was for a period of 
three years and represented the product of extensive 
negotiations designed to bring to the NMU segment of 


the maritime industry a substantial degree of 
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stability in employment, and most important, stability 
to the NMU Pension Plan which would suffer impairment 
if employment by the contract employers were to sub- 
stantially decline. The latter possibility was of 
great concern to the NMU in the 1969 negotiations 
because contributions to the pension plan were 
geared to the level of employment by the employers 
signing the contract. To meet this possibility 
of a detrimental effect on the pension pian should 
there be a decline in employment by the NMU contract 
employers the NMU was successful in negotiating 
a provision, which subsequently became Article l, 
Section 2 of the 1969 contract, that if, during the 
life of the contract, and therefore not making 
contributions to the NMU Pension Plan, a condition 
of the transfer woule be that the transferee employer 
would recognize the NMU contract as remaining applica-| 
ble to the particular vessel involved, continue hiring 
crew members for the vessel from the same pool of 
employees as the transferring employer, and continue 
making contributions for those employees to the NMU 


Pension Plan. In this manner the level of employ- 


ment for NMU seamen and the level of contributions 


to the NMU Pension Plan would remain relatively 
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constant for the life of the contract. It is the 
NMU's efforgs to enforce this contract provision 
that has led to the instant litigation." 
That is not the complete statement, but that is 
the paragraph I assume you wished me to read. 
@) What was the source -- 
THE COURT: Let me see that. 
MR. KLEIN: Yes, your Honor -- it is page 5 
(handing). 
COURT: (After examining) All right. 


KLEIN: I offer Vantage 11 in evidence, your, 


Honor. 
MR. PHILLIPS: No objection. 
THE COURT: All right, received. 
(Vantage Exhibit 11 for identification was 
eceived in evidence.) 
MR. KLEIN: At this time I reoffer Vantage 


Exhibit l in evidence, your Honor. 


MR. PHILLIPS: The objection is renewed, your 


THE COURT: Haven't we got two phases of 
Vantage Exhibit 1? 
May I see Vantage Exhibit 1 again, please? 


MR. KLEIN: Specifically pages 20 and 21, your 
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MR. PHILLIPS: My objection is withdrawn, your 


THE COURT: All right. 
MR. COHEN: Is the offer to pages 20 and 21 or 
the entire document, Mr. Klein? 
MR. PHILLIPS: The offer is made specifically. 


THE COURT: I thought you offered the whole 


MR. KLEIN: I have no objection to that. 
MR. COHEN: As proof of the statement that the 


NMU made at one time. 


MR. PHILLIPS: As proof of argument made by 


counsel. 

MR. COHEN: All right. 

THE COURT: I think Mr. Sovel has testified as 
to the circumstances of preparing this, so obviously it 
goes in on the testimony of Mr. Sovel. 

It will be marked as Vantage Exhibit 1. 

(Vantage Exhibit 1 for identification was 

received in evidence.) 


BY MR. KLEIN: 
Q Mr. Sovel, isn't it a fact that at the time of 


your oral argument before the National Labor Relations 
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Board in the connected proceedings in this case, it was a 
concern of the NMU that because of the low cost of the 
SIU contract and their employers, NMU employers would be 
willing to sell out from under the NMU contract to get 
under the SIU contract? 

A I viewed it as what it should be, a matter of 
concern, and I would argue that, yes. I mean, what the 
transcript says I says, I assume the transcript is sccurace. 
That is always a problem that a union has, that its 
employers will shop around to undercut the wages and 
earnings of the union and the employees, and that is why 
they seek job preservation provisions. 

Q And that is one of the primary purposes of 
Article 1, Section 2 to prevent that? 

A Well, I don't know what other people's purposes 
were but I could see it accomplishing that purpose. 

(a) Now did there come a time when there was an 
arbitration before Arbitrator Kheel concerning Article l, 
Section 2 concerning Allied Tankers? 

A Yes, there was. 


Q And would you accept it that it was on April 30, | 


A I know that it is about that period. The 


dates of course, I cannot recall. It was after Commerce's 


* 
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I will just offer it into evidence. 


MR. PHILLIPS: No objection. 


THE COURT: All right, received. 
(Vantage Exhibit 12 for identification was 
received in evidence.) 
BY MR. KLEIN: 


Q One last question: 


Drawing your attention to Article 1, Section 2 
in your work preservation argument that you had in the 
NLRB proceedings, what unit did you attempt to preserve 


jobs for? 


A I believe that the unit that the union has a 


right to protect jobs for, which 1 argued that they should 
be permitted to protect jobs for, is the unit of all the 
employees with whom the company has a contractual relation- 


ship, which I conceive to b those seamen that are entitled 


to ship through the hiring hall. 
THE COURT: Let me hear the question and the 
answer, please. 
(Question read by the reporter.) 
MR. KLEIN: Is there a ruling on the objection? 
THE COURT: I do not really understand the 


answer. 


THE WITNESS: He asked me what the unit was. 


* x 130ha 


* 
pglt Sovel-cross 1390 


on that one question you would still introduce, or try to 
introduce, that document and then you would argue that this 
was a test case, but I am inclined to strike the testimony 
and then we will see what otter evidence there is on the 
point of a different nature. 

The testimony is stricken. 

MR. COHEN: I would not object to the offer of 
the stipulation. 

THE COURT: That's a different point. 

Where do we go from here? 

MR. KLEIN: Vantage rests, your Honor. 

MR. SOVEL: Commerce has not rested. 

MR. COHEN: Is it the intention of the NMU to 
offer this stipulation in 72 Civ. 4620? 

MR. SOVEL: Yes. 


THE COURT: THe NMU has not come to its case 


Are you ready to rest at this point? 

MR. COHEN: There is one matter I would like 
the record to be clear about and then ‘inch is the question o 
Mr. Calhoon's interrogatories. 

There is mention that in a pretrial submission 
by Commerce of the fact that Judge Marvin Frankel offered to 


disqualify himself in respect of the motion that was before 
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him in February of 1971. The offer was made orally and 
the record should be absolutely clear that Commerce certainly 
concedes that Judge Frankel acted in a completely ethical 


and propitious manner, and he did disclose something which 


apparently there is some disagreement among counsel as to wha 


he said exactly, but he did disclose that he had a connec- 
tion with the maritime industry when he had been a lawyer, 
and there certainly -- that was a sufficient and:fair dis- 
closure and there is no question about it. 

Commerce takes the position in this litigation 
Judge Frankel would be disqualified from having heard this 
trial by reason of his relationship with Edward Silver. 


THE COURT: Judge Frankel was in the Proskauer 


MR. COHEN: Yes. He was the principal labor law 
partner before Mr. Silver became such. 

THE COURT: Let's shorten this. 

As I understand it, in my considerations with 
respect to Judge Frankel's injunction, nobody is contending 
that there was anything wrong with Judge Frankel sitting in 
that matter because of any reason. Nobody contends that, is 
that right? 

MR. COHEN: Absolutely right. 


THE COURT: I think we can leave it at that. Is 


pglt 
that correct? 

MR. KLEIN: Yes. 

MR. SOVEL: I don't contend that but there was 
a statement made in the brief submitted by Commerce that we 
had had litigation and had contact with Judge Frankel before 
he went on the bench, and I think’ it should be abundantly 
clear, as I understand Judge Frankel, he left the Proskauer 
firm in 1962. Our firm did not come to New York or become 
counsel for the union u. .i1 1963 and there never was ~~ 

THE COURT: The point is absolutely out of it. 

MR. COHEN: I accept Mr. Sovel's representation. 

THE COURT: What else do you ae. Mr. Cohen? 

MR. COHEN: There is the matter of Mr. Calhoon's 
interrogatories which, if I understand Mr. Sovel correctly, | 
he wants us to read the questions and answers into the record-- 

MR. SOVEL: Your Honor, because of the time here, 
most of these interrogatories are answered "I don't recall" 
or "1 don't recollect." If you offer that kind of question 


is trying to paint a certain picture of Mr. Calhoon which 


4 
I really don't understand why it is being offered unless it | 
i 


they are trying to pass onto the ‘Jlational Maritime Union, an 
I object to that. 
THE COURT: Quiet your fears. I think I have 


enouch intelligence ~~ 
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receipts be marked as Vantage Exhibit 13 for identification 
and I offer them in evidence. 
They pertain to the stipulation I referred to 


that I was going to work out with Mr. Sovel. I offer these 


in evidence. 


Tf anv additional bills show up I reserve the 


| 
THE COURT: Let's have another Vantage exhibits. 


MR. KLEIN: These are bills that Vantage 
incurred to acclimate the Barbara to the needs of the SOCAL 
charter. 

(Vantage Exhibit 13 received in evidence.) 

MR. COHEN: Your Honor, Commerce rests. 

THE COURT: NMU? 

MR. SOVEL: For the sake of convenience I 


respectfully request that the Court deem all appropriate 


motions to dismiss having been made and decision reserved 
so I preserve my rights to move for judgment if I want to 
do so. 


THE COURT: Right. 


MR. SOVEL: I would like to offer into evidence 


as admissions of a party, certain excerpts from the testimony 


of Mr. Cohen, who is also the assistant secretary of Commerce 


portions of his testimony at the arbitration proceeding, and 
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like, Mr. Corletta is in the courtroom and we can put in 
the record his estimate as to what Vantage's overhead was 
during that period of time so that the record would be 
complete -- either it goes in or out. We do not believe 
it could be deductible from the charter, and we believe the 
authorities would back us up; but if you would like, Mr. 
Corletta can be recalled for that purpose. 

THE COURT: I don't know. I would just chink 
from a common sense point of view, that we might be inter- | 

i 

ested in the overhead. If Mr. Corletta could provide | 
convincing proof about overhead, I would certainly let him | 
do that, or anything else. 


MR. KLEIN: We will do that for the sake of 


the record. 


MR. KLEIN: Your Honor, I understand it is our 


case. It is our opinion that it is not an excludable 


! 

| 

| 

| 

| 

| 

THE COURT: It is your case. | 
; | 

| 

| 


item, and we are prepared to brief it. 


THE COURT: All right, you will put Mr. Corletta 


Now do you have anything else? 
MR SOVEL: I have no other evidence that I wish 
to offer. I would, then, at that point rest and renew 


all motions. 
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THE COURT: All right, all motions are denied. 

Why don't you put Mr. Corletta on. 

MR. BERGEN: Your Honor, before we put Mr. 
Corletta on, just a couple of lictle minor things. 

Mr. Camhi has already spoken to Mrs. March ask | 
this Exhibit 102, which is a compilation or the MARAD 
documents. It is a compilation of certain information, 
and since the exhibits are up in your chambers we were not 
able to fill out the last two columns, but we made arrange- 
ments to go up with Mr. Sovel after we finish today. 

THE COURT: All right. 

MR. BERGEN: One other thing, your Honor: 

When we submitted the Calhoon interrogatories 
as an exhibit -- and I am not sure what exhibit number it 
is -- 

MR. CAMHI: 100. 


MR. BERGEN: -- Exhibit 106, we did not realize 


that the questions were not inciuded, su what we would like 


to add to that exhibit are the interrogatories themselves 
so that you will have the interrogatories and the answers. 

THE COURT: Okay. 

MR. KLEIN: Your Honor, before we call Mr. 
Carletta, another preliminary matter, if you will. 

Over the weekend, whi? zoing over the index 
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UNITED STATES DISTRICT COURT JANUARY 22, 1975 ; 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION OF AMERICA, 
AFL-C10, 


Plaintii€, 71 Civ. 582 (TPG) 


~against- 


! STIPULATED 
COMMERCE TANKERS CORPORATION, CHRONOLOGY 


De fendant~- 
Counterclaimant 


VANTAGE STEAMSHIP CORP., 


Intervening 
Defendant. 


VANTAGE STEAMSHIP CORP., 
Plaintiff, 
-against~ 
72 Civ. 4619 (TPG) 


NATIONAL MARITIME UNION OF AMERICA, 
AFL-CIO, 


Defendant. 


STIPULATION 
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‘ 


IT IS HEREBY STIPULATED AND AGREED, by and between 


counsel for each of the undersigned parties, that the Chronology 
| * 


set forth hereinafter be admitted for purposes of the trial of 


ih the pending actions only. 


| 
| This Chronology is intended to cutablish the 
! 


| 
| 


| 
lee | ee 


chronological order of factual events in the pending actions and 


Wile 


to provide a framework for relating factuul events to one, 


another over time. No party shall be precluded from sup- 


plementing the Chronology herein nor from introducing such 
evidence as might otherwise be admissible pursuant to Rule 


43 of the Federal Rules of Civil Procedure. 


Dated: New York, New York 
January 22, 1975 


NATIONAL MARITIME UNION OF 
AMERICA, AFL-CIO 


Cuil 2 EC ee 


Freedman, ESq. 
346 West 17th Street 
New York, New York 10011 


COMMERCE TANKERS CORPORATION 


By VT Ne 


D. David Cohen, Esq. 
175 Community Drive 
Great Neck, New York 11021 


Surrey, Karas 

& Seham, Esqp. 

500 rifth Avenue 

New York, New York 10036 


Date 


May 31, 1968 


December 1968 


December 1° 


March 28, 1969 


April 2, 1969 


April-guly 1969 


July 1969 


July-December 
1969 


Commerce-NitU Lebor Arbitration 
and Resulting ihree-Party 


NLRB Proceedings and Result- 
Federal Court Litigation 


ing Federal Court Litigation 


MEBA obtains sale-and-transfer 
clause from certain contracted 
companies. 


Meeting in Florida re NMU 
Pension Plan. 


Meeting of certain union repre- 
sentatives in Florida. 


Notice of opening of 1969 contract 
negotiations sent to all NMU- 
contracted comsanies. Commerce 
Exhibit 14. 


Opening session of NNU's 1969 
contract necotiations at Belmont 
Plaza. 


Contract negetiaticns continue. 


Memorandum of understanding for 
three-year extension of collective 
bargaining agreement, including 
modifications negotiated to that 
date, submitted to all NMU- 
contracted companies. “opy mailed 
to Commerce which executes it. 
Commerce Exhibit 15. 

~ . 
Contract negotiations on open 
items completed, including 
Article I, Section 2. 


Page l 


Vant2ge-Coimmerce Commercial 
Arbitration and Resulting 


State Court Litigation 


Date 


February 1970 


April 1970 


October 1970 


No stipulation 
on date. 


December 21-22, 
1970 


December 23, 
1970 


Commerce-KMU Labor Arbitration 
and Resulting Three-Party 


Federal Court Litigation 


NMU circulates "Bluebook" 
containing Article I, Section 
2, to all tanker operators. 
Commerce Exhibit 13. 


Commerce offers vessels, $-S. 
Barbara and S.S. Thalia, to 
Pioneer, 50%-owned subsidiary 
ec. Vantage. 


Vernitron determines that a 
sale of Commerce vessels is 
required for its financial 
reorganization and issues a 
press release to that effect. 
Commerce Exhibit 3. 


vernitron takes authority for 
sale of vessels out of the hands 
of Commerce president, who is a 
possible purchaser. 


Negotiations between Vantage and 
Vernitron-Commerce re Vantage 
purchase of the S.S. Barbara. 


Execution of contract of sale 
covering S.S. Barbara. Commerce 
Exhibit 2. Commerce also consum- 
mates sale of other vessel, S.5. 
Thalia, to Texas City Refining, 
Inc., for $3,050,000 Commerce 
Exhibit 1. 


NLRB Proceedings and Result- 
ing Federal Court Litigation 


Vantege-Coumerce Comnercial 
Arbitration and Resulting 


Stete Court Litigation 


Date 


December 27, 
1970 


January 7. 
1971 


January 
197). 


January .- 
1971 


January 
1971 


January 
1971 


January 
1971 


Commerce-NMU Labor Arbitration 


and Resulting Three-Party NLRB Proceedings and Result= 
Federal Court Litigation ing Federal Court Litiaation 


Vernitron makes public announce- 
ment of sale of Commerce vessels 
and reports thereof appear in 
certain of the pubsic press. No 
written notice sent to NMU by 
Vernitron or Commerce. 


NMU's ‘Spector sends memorandum to 
NMU's Barasic re impending sale of 
$.S. Barbara to Vantage, based on 
information in trade publication 
dated January 5, 1971. Commerce 
Exhibit 11. 


NMU sends letter to Commerce. 
Commerce Exhibit 25. y 


Commerce's Pilalas responds to 
NMU letter. Commerce Exhibit 26. 


S.S. Barbara leaves Spain. 


NMU makes demand of Commerce 

for immediate arbitration of 

dispute under collective bargain- 
ing agreement, which is set by 
Arbitrator Kheel for February 8, 
1971. ; 

vantage enters into one-year charter 
party contract with SoCal scheduled 
to commence between February 15 and 
March 5, 1971. 
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Vantase-Commerce Commercial 
Arbitration and Resulting 
State Court Litigation 


Date 


Thursday, 
February 4, 
1971 


Friday, 
February 5, 
1971 

iis iia & i 
Saturday, 
February 6, 
1971 


Monday, 
February 8, 
1971 


Tuesday, 
February 9, 
1971 


Commerce-NMU Labor Arbitration 

and Resulting Three-Party NLRB Proceedings and Result- 
Federal Court Litigation ing Federal Court Litigation 
Meeting of representatives of 

Vernitron-Commerce and Vantage 

at Vantage offices. 


Meeting of representatives of 
Vernitron-Commerce and NMU at 
union headquarters. 

S.$ Berber, tecices ra Kw reek, 
Commerce advises Vantag. py 
telegram of NMU's insistence 
upon compliance with Article I, 
Section 2. Commerce Exhibit 58. 


Kheel arbitration hearing. 
Arbitrator Kheel enters awaru 
enjoining saie of vessel without 
compliance with Article I, 
Section 2. Commerce Exhibit 10. 


NMU files complaint for confirina- 
tion of arbitration award and 
obtains TRO upon posting of 
$10,000 bond from Julcve Wyatt 
who sets February 16, 1971 as “he 
date for a hearing on whether a 
preliminary injunction should be 
issued. 71 Civ. 582. Commerce 
Exhibit 29. 


~- 
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Vantage-Commerce Commercial 
Arbitration and Resulting 
State Court Litigation 


2c} SS SS eee 


Date 


Wednesday, 
February 10, 


“Thursday, 
February 11, 


1971 
Febracey od 
Tuesday, 
February 16, 


1971 


Tuesday... 
February 16, 


Thursday, 
February 18, 
1971 


Friday, 
February 19, 
1971 


Commerce-NMU Labor Arbitration 
and Resulving Three-Party 
Federal Court Litigation 


Hearing on NMU motion adjourned 
at Commerce's request from 


February 16 to February 2a5 So7 0. 


SS Der dere feos Kew Forts, 


Vantage files metion by order to 
show cause for intervention as a 
defendant in 71 Civ. 582 seeking 
vacation of TRO. 


Commerce supports Vantage inter- 
vention and request for vacation 
of TRO. Argument held before 

Judge Wyatt on Vantage's motion. 


Judge Wyatt issues memorandum 
decision directing settlement of 
order vacating TRO upon posting 
of bond covering pension contri- 
butions and a separate undertak- 
ing by Vantage to put MMU in the 
same position it would have been 
in if, on determination by NLRB, 
legality of Article I, Section 2, 
is upheld. 


Vantage-Commerce Commercial 
NLRB Proceedings and Result- Arbitration and Resulting 


ing Federal Court Litigation State Court Litigation 


* « Commerce serves upon Vantage 
a notice of intention to 
arbitrate. 


vantage files unfair labor 
practice charges with NLRB 
against NMU and Commerce. 
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Commerce-NMU Labor Arbitration 
and Resulting Three-Party 
Date | Federal Court Litigation 


Vantage-Commerce Commercial 


NLRB Proceedings and Result- Arbitration and Resulting 


Friday, 
February 19, 
1971 


“priday, 
February 19, 
1971 


Monéay, late 
afternoon, 
February 22, 


Tuesday 
February 23, 


Tuesday 
February 23, 
1971 


Tuesday 
February 23 
1971 


$.S. Barbara delivered to port 
of Mobile. 


Ju¢ge Wyatt signs order vacating 
TRO on condition of posting of 
$278,000 bond to cover pension 
contributions and Vantage under- 
taking. Vantzge files undertak- 


ing. Commerce and Ventage agre. 
that each will post 1/2 of bond. 


Vantage advisea Commerce it. is 
not yet able to post its half 
of monetary bond. 


Oral argument before Judge 
Frankel on NMU petition for 
confirmation of Khee? arbitra- 
tion award. Judge Frankel 
orally restores TRO. 


ing Federal Court Litigation 


Commerce appears before NLRB 
Regional Counsel to support 
Vantage unfair labor practice 
charges. 


State Court Litigation 


Vantacse obtains from New York 
State Supreme Court, New York 
County, an order to show cause 
ng on a petition to 
the arbitration. 


Date 


Thursday 
February 
1971 


Tuesday 
March 2, 


Thursday 
March 4, 


Friday 
March 5, 


March 8, 


March 8-10, 
1971 


Commerce-NMU Labor Arbitration 
and Resulting Three-Party 


NLRB Proceedings and Result- 
Federal Court Litigation 


ing Federal Court Litigation 


Judge Frankel issues written 
TRO and so advises all counsel 
at conference. 


Judge Frankel issues decision 
granting NMU's request for 
preliminary injunction. 325 
F.Supp. 360. 


Judge Frankel signs order of 
preliminary injunction enjoining 
sale of $.S. Barbara to Vantage 
or any other purchaser without 
first complying with Article I, 
Section 2 requirements. 


‘Deadline ier SoCal charter. 
Deadline orally extended. 


SoCal informs Vantage, Commerce 
and broker that it is seeking 
delivery of vessel under charter 
agreement. Telephone negotiatiors 
between parties. 
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Vantage~Commerce Commercial 
Arbitration and Resulting 
State Court Litigation 


Commerce answers Vantage's 
petition to stay arbitration 
and cross-petitions for imme- 
diate arbitration. 


47. 


48. 


Date 


Thursday 
March ll, 


Thursday 


‘March 18, 


Wedresday 
Maren 24, 


March 29, 


March 29, 


197% 


1971 


1971 


Commerce-NMU Labor Arbitration 
and Resulting Three-Party 


NLRB Proceedings and Result- 
Federal Court Litigation 


ing 1 deral Court Litigation 


Cable received from SoCal can- 
celling charter. Vantage Exhibit . 


Commerce moves by order to show 
cause for resettlement of Judge 
Frankel's order. NMU Exhibit E. 


Judge Frankel denies inmotion to 
resettle order. NMU Exhibit F. 


Commerce requests permission 

of NMU for tender of vessel 

to Vantage without undertaking. 
NMU insists upon compliance with 
injunction. 
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Vantage-Commerce Commercial 
Arbitration and Resulting 
State Court Litigation 


Mr. Justice Streit (Supreme 
Court, New York County) issues 
an opinion denying Vantage's 
petition to stey arbitration 
and granting Commerce's cross~ 
petition to the extent of 
directing the parties to 
proceed to arbitration. 


Date — 


March 3), 1971 


April 2, 1971 


Commerce-NMU Lebor Arbitration 
and Resulting Three-Party 
Federal Court Litigation 


Vantage notices appeal to 
Second Circuit from Judge 
Frankel's order granting 
preliminary injunction. 


Commerce notices appeal to 
Second Circuit from Judge 
Frankel‘s order granting 
preliminary injunction. 


NLRB Proceedings and Result- 


ing Federal Court Litigation 


Vantage-Coinmerce Commercial 
Arbitration and Resulting 

State Court Litigation 

Vantage serves upon Comme rce 

a’ cross-demand for arbitration 
of Vantage's alternative claims 
for immediate delivery of the 
S.S. Barbara without any NMU 
undertaking requirement or 

for damages. 


Supreme Court, New York County 
grants an unopposed motion by 

Commerce for designation of a 

thire arbitrator. 


Vantase-Commerce commercial 
arbitration commences and 
continues on 12 hearing days 
through June i 


May 26, 1971 


May 27, 1971 


Commerce-NMU Labor Arbitration 
and Resulting Three-Party 
Federal Court Litigation 


Commerce files record on appeal 
to Second Circuit from order of 
preliminary injunction and 
secures 30-day delay in filing 
brief. 


Vantage stipulates that it is 
no longer seeking delivery of 
vessel under contract. 


Commerce obtains orer to show 
cause why preliminary injunction 
should not be vacated in view of 
NLRB charges. Judge Frankel 
refers motion for vacation to the 
Judge assigned to the §10(1) pro- 
ceeding. 
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Vantage-Commerce Commercial 
NLRB Proceedings and Result- Arbitration and Resulting 
ing Federal Court Litigation State Court Litigation 


ne 


Regional Director of NLRB 
issues complaint against NMU 
charging Article I, Section 2 
in violation of §8(e) of the 
NLRA and stating intention to 
seek §10(1) injunction agairst 
application of Article I, 
Section 2. 


Vantage stipulates that it is 
no loncer seexing delivery of 
vessel under contract. 


June 


Commerce-NMU Labor Arvitration 
and Resulting Three-Party 
Federal Court Litigation 


£ccc: s+ ee 


Commerce obtains extension of 
time to file brief and appendix 
on appeal to Second Circuit to 
July 20, 1971. 


First decision by Judge Croake 
denying General Counsel's re- 
quest for a §10(1) injunction 
but indicating intention co 
grant Commerce motion <o vacate 
the preliminary injunccion. 


NMU moves for reargument on 
vacatur of preliminary injunc- 
tion. 


NLRB Priceedings and Result- 
ing Federal Court Litigation 


NLRB General Counsel files 
amended petition charging 
Commerce with violation of 

§8(e) of the NLRA and naming 
Commerce as a party defendant 
and as a respondent in the un- 
fair labor practice proceedings. 


Hearing before Judge Croake on 
§10(1) injunction. 


First decision by Judge Croake 
denying General counsel's re- 
quest for a §10(1) injunction 
but indicating intention to 
grant Commerce motion to vacate 
the preliminary injunction. 


NMU moves for reargument on 
vacatur of preliminary injunc- 
tion. 
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Vantage-Co:nmmerce Commercial 
Arbitration and Resulting 


State Court Litication 


64. July 9.3972 


July 13, 


July 15, 


E97 


1971 


Commerce-NMU Labor Arbitration 
and Resulting Three-Party 
Federal Court Litigation 


Second decision by Judge Croake 
grants NMU motion for reargument 
on grounds that the District Court 
lacked jurisdiction to modify 

an interlocutory order as to which 
an appeal was pending, and refuses 
to vacate preliminary injunction. 
329 F.Supp. 151. 


NLRB Proceedings and Result- 
ing Federal Court Litigation 


Hearing before NLRB Trial 
Examiner Ricci on unfair labor 
practice charges. an 


Seconddecision by Judge Croake 
grants NMU motion for reargument 
on grounds that the District Court 
lacked jurisdiction to modify 

an interlocutory order as to which 
an appeal was pending, and refuses 
to vacate preliminary injunction. 
329 F.Supp. 151. 


Faye ac 


Vantage-Commerce Commercial 
Arbitration and Resulting 


State Court Litigation 


The commercial arbitrators, 

by a 2-1 vote, render an 

award in faver of Commerce 

and against Vantage. 

Commerce serves its motion to 
confirm the arbitral award in 
Supreme Court, New York County. 


July 20, 


August 9, 


Auguct 10, 


August 17, 


Aucust 1? 


73. August 19, 


reirat 


1971 


197 L 


pS haat 


1971 


1971 


Commerce-NMU Labor Arbitration 


and Resulting Three-Party NLRB Proceedings and Result- 
Federal Court Litigation ing Federal Court Litigation 


Commerce obtains extension of 
time for filing brief and 
appendix on appeal to Second 
Circuit to August 20, 1971. 


Commerce serves notice of motion 
before the Second Circuit Court 
of Appeals under Rule 8(a) for 
dissolution of the injunction or 
increase in amount of bond. 


Supplemental record filed with 
Second Circuit. 


Notice of Appeal filed by 
Regional Director of NLRB 
from decisica of Judge Croake 
denying §10(1) injunction. 


Commerce files mo’zion for exten- 
sion of 60 days to file brief 
and appendix with Second Circuit. 


Commerce sends ietter to NEU re 
foreign sale of S.S. Barbara. 
Commerce Exhibit 54. 


NMU replies by letter to Com- 
merce letter of August 17, 1971. 
Commerce Exhibit 55. i 
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Arbitration and Resulting 
State Court Litigation Say 
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Commerce-NMU Labor Arbitration 
and Resulting Three-Party 
Federal Court Litication 


er 


Vantage-Commerce Commercial 
Arbitration and Resulting 
State Court Litigation 


NLRB Proceedings and Result- 


Date ing Federal Court Litigation 


74. August 19, 1971 Second Circuit Court of Appeal den- 
ies Commerce motion under Rule 8(a) 
without prejudice to the issues but 
directs that appeal be expedited. 
Briefing scheduling set as follows: 
Briefs of NLRB Appellant and inter-~ 
vening Defendant to be filed by Sep- 
tember 8, 1971; brief of Appellee to 
be fileé@ by September 29, 1971. 
Brief schedule followed as per Court's 
instructions. 


Second Circuit Order consolidating 
appeals. 


75. September 1, 


Second Circuit Order consolidating 
1971 


appeals. 


NLRB Trial Examiner Ricci files © 
decision recommending dismissal 
of Regional Director's complaint 
alleging violation of § 8(e) of 
the NLRA by NMU and Commerce 


+6, September 2,1971 


77, October 2,1971 


78. February 7,1972 


Oral argument before Second 
Circuit, on consolidated ap- 


peal from order of preliminary 


injunction granted by Judge 
Frankel and refusal of Judge 


Croake to grant NLRB General 


Counsel's request for §10(1) 
injunction. 


Oral argument before Second 
Circuit, on consolidated appeal 
from order of preliminary in- 
junction granted by Judge 
Frankel and refusal of Judge 
Croake to grant NLRB General 
Counsel's request for §10(1) 
injunction. 


Oral argument before NLRB on 
exceptions of Trial Examiner 
Ricci's decision. 
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Commerce-NMU Labor Arbitration Vantage-Commerce Commercial 
and Resulting Three-Party NLRB Proceedings and Result- Arbitration and Resulting 
Date | Federal Court Litigation ing Federal Court Litigation State Court Litigation 


79.March 22,1972 On consolidated appeal from On consolidated appeal from 
order of preliminary injunction order of preliminary injunction 
granted by Judge Frankel and granted by Judge Frankel and 
refusal of Judge Croake to grant refusal of Judge Croake to grant 
General Counsel's request for a General Counsel's request for a 
§ 10/1) injunction, Second § 10(1) injunction, Second 
Circuit Court of Appeals reverses Circuit Court of Appeals reverses 
and remands both causes. and remands both causes. 
457 F.2d 1127. 457 Feed Li2g7, 


80. April 5, 1971 NMU Petition for rehearing filed. NMU Petition for rehearing filed. 


81. May 1, 1972 Commerce sells S.S. Barbara to 


Plaza Shipping, Inc. for purchase 
price of $700,000. 


. 82. May 4p 1972 NMU petition for rehearing denied. NMU petition for rehearing denied. 


83. May 16, 197? Decision and order of NLRB 
. finding Article I, Section 2 of 
NMU-Commerce contract invalid 
in violation of §8(e). 


84. August 31, 1972 NLRB order correcting decision 
of May 16, 1972. Final complete 
decision reported at 196 NLRB No. 
165, 80 LRRM 1198. 


Date 


—— 


85. October 30,1972 


86. November 20,1972 


87. April 5,1973 


88. May 31,1973 


Commerce-NMU Labor Arbitration 
and Resulting Three-Party - 


Federal Court Litigation 


vantage files suit against the 
NMU and Commerce. 72 Civ. 4619. 


Commerce and Vantage settle 
their dispute, releasing all 
claims against one another, 
with Vantage to pay $700,000 
to Commerce. Satisfaction of 
judgment filed. Commerce Ex- 
hibit 9. 


NLRB Proceedings and Result- 
ing Federal Court Litigation 
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vantage-Commerce Commercial 
Arbitration and Resulting 
State Co Litigation 


Justice Gellinoff issues his 
decison confirming Commerce's 
award. 


fhe Appellate Division, ina 
3-2 decision, affirms Justice 
Gellinoff's judgment. 41 A.D. 
2a 813, 342 N.Y.S. 2d 281. 


Commerce and Vantage settle 
their dispute, releasing all 
claims against one another, 
with Vantage to pay $700,000 
to Commerce. Staisfaction of 
judgment filed. Commerce Ex- 
hibit 9. 


September 11, 


1973 


October 10, 


April 22, 


pia 


1974 


Commerce-NMU Labor Arbitration 
and Resulting Three-Party 


Federal Court Litigation 
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Vantage-Co.amerce Coumercial 
Arbitration and Resu}.in4a 
State Court Litigation 


NLRB Proceedings and Result- 
ing Federal Court Litigation 


Oral argument before Second 
Circuit on petition of NLRB 

to enforce Board order holding 
Article I, Section 2, in viola- 
tion of §8(e). : 


Second Circuit Court of Appeals 
decision enforcing Board order 
holding Article I, Section 2 in 
violation of §8(e). 486 F.2d 907. 


Petition for writ of certiorari on 

Second Circuit's decision enforcing 

Board orGer denied. U.S 
S.Ct. , 86 LRRM 2920. 


——_! 


EXCERPTS OF TRANSCRIPT OF MARCH 5, 1975 1399@ 
xk * * : 
rg:mg 12 Lepowsky- 1448 


Mr. Corletta of the Socal charter profits. 


fhis is a similar computation but done by a pro- 
fessional rather than by Mr. Corletta. 

THE COURT: 1 thought we were going to have oral 
argument on the law and I am kind of anxious to get to that 
but on this question if there has to be a half an hour's 
testimony, there has got to be a half an hour's testimony. 

Is this something that could be in a written form 
subject to cross or something? 

MR. SOVEL: That's the whole problem. They have 
given it to me and I don't really obiection, and I told 
them so, as to the questions and answers of the witness on 
direct. 

The problem was my right to cross-examination and 
when I have the right to cross-examination-- the witness 
is here and I wil rvoss-examine him. 

THE COURS: In other words,we can take the docu- 
ment in as the direct and then you can cross-examine? 

MR. SOVEL: Yes. 

THE COURT: There is no problem about that. 

MR. COHEN: Your Honor, I am certain that there 
is nothing in there that Commerce would object to but I have 
not received it. 


THE COURT: Let's have that marked 2s the next 


_ 1330a 
rg:mg 13 Lepowsky- cross 
exhibit, Vantage 17. 
This would be the testimony or the statement of 


Robert Lepowsky. 


MR. KLEIN: Your Honor, could we go off the record 
for one instant? 

THE COURT: No. 

MR. KLEIN: We have the proposed stipulation 
which will ow be the stipulation which we speak of. However, 
it also includes Mr. Corletta's testimony. We will "x" 


out Mr. Corletta's testimony. 


THE COURT: All right,you get that in shape. That's 
all right. 


(Vantage Exhibit 17 marked for identifica- 


tion) 


MR. SOVEL: May I proceed,your Honor? 


THE COURT: Sure. 
CROSS-EXAMINATION 
BY MR. SOVEL: 

Q Mr. Lepowsky, you submitted a letter under date of 
February 10, 1975 and an accompanying financial statement 
representing your projection of the income and expense fig- 
ures for the operation of the vessel in question. 


A That's correct. 


Q Now, in that calculation you mae an allowance for 


depreciation on the vessel as an expense to be charged 


t 


__ 13318 


rg:mg 14 Lepowsky-cross 
against the operation of the vessel, did you not? 
A Correct. 
THE COURT. This is the new tabulation, right? 
MR. SOVEL: Yes. 
THE COURT: Do you have a copy I can have? 
MR. DFVINE: Yes, your Honor, there is One marked. 
It is Vantage 17. 
THE COURT: Okay, go ahead. 
Referring to Schedule A-5-- 
THE COURT: I am just interrupting you a minute. 


This is your exhibit, right, that I have in my 


MR. DEVINE: Actually that is exhibit and we have 
testimony as well so there is Exhibit 17 and 18, and those 
are two documents prepared by Mr. Lepowsky. 

Exhibit 19 is the stipulation with his testimony 
as to those two documents. 

THE COURT: All right,you are offering all tnree? 

MR. DEVINE: That's right. 

THE COURT: All three can be admitted subject 


to your cross, right, Mr. Sovel? 


MR. SOVEL: Well, I think I wuld rather reserve 


my objection until the end of the cross-examination. He 


has identified these statements I thinkin the direct 


1332e 
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examination. 


THE COURT: I thought we were admitting something 


MR. SOVEL: We are admitting the stipulation as 


to what his gunktsows and answers wouldiave been on direct 
examination. 

THE COURT: So we are admitting 19? 

MR. SOVEL: Right. 

THE COURT: You would like to reserve an objection 
on 17 and 18? 

MR. SOVEL: Right. 

Your Honor, for my own edification, is 17 the let- 
ter and 18 the financial statements? : 

THE COURT: No, 17 is a letter February 10, 1975 
and 18 is a document entitled "Interest Income on Projected 


Earnings.” 


MR. DEVINE: 17, that was A-4 of the stuff I sent 


MR. SOVEL: I will state at the outset immediately, 
your Honor, that I will object to No. 18. 

THE COURT: All right. 

MR. SOVEL: That's the schedule. 

THE COURT: 19 is received and we will reserve a 


ruling on 17 and 18 for the moment. 
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rg:mg 16 Lepowsky-cross. 
(Vantage Exhibit 19 received in evidence) 

Q Mr. Lepowsky, referring to Schedule A-3, you have 
projected an annual depreciation of the vessel at $225,279 
per year, is that correct? 

A Yes, it is. 

Q And that was based on depreciation over a ten-year 
period? 

A No, actually it was based on depreciation over an 
18-year life with a remaining life during the acquisition 
from the inception of -- acquisition by Vantage of March 
1971 of ten yeers remaining. 

Q Now, what you did was to take the purported 
Vantage acquisition price, divide it by 19 as being the 
remaining life of tne vessel and that figure came out to be 
your annual depreciation figure? 

A Less salvage value essentially. 

Q Isn't that-- the computation was a projection of 
ten years in Vantage's handse? 

A Well, we better discuss what we mean by ten years. 

In other words, we are talking about a computation 
which I made on the basis of the 18-year life of the vessel 


from the time she was reconditioned and which would leave a 


balance of 10 years at the time that Vantage would have ac- 


quired the vessel. 


* 


| 
| 133he 
| rgLmg 17 Lepowsky- cross 1453 


Q Over which period you would »r©opose to amortize 
| the cost to Vantage? 
A Correct. 
Q Less the scrap value? 
Correct. 


And what was the scrap value? 


It is in my computation; $7,103 light displacement 
tons at $70 per ton. 


Q And how did you get. that figure? 


A That's an amount which is used by the Internal 
Revenue Service for the scrap value in shat particular time. 

Q Now, are there not provisions under which you could 
depreciate the vessel over a shorer period of time than ten 


years? 


A Well, if we are talking about the Internal Revenue 


Service ADR class life system, the guideline life was 18 


range is 14-1/2 years and the maximum range would be 21-1/2 
years. 

The Maritime Administration for tankers for mortgage 
insurance purposes uses a life of 20 years, but for Internal 
Revenue Service purposes the guideline life is 18 years. 

Q Suppose the vessel was operated for two or three 


years and then sold for this scrap value; would there not 


years. There is a minimum anc maximum range. The minimum 


1335a 
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rg:mg 18 
then be a loss on the sale reflected on the company's books? 
A Well, I would have to make the computation, but at 
the end of three years there would have been a depreciation 
of approximately $675,000 plus the scrap value of $500,000, 
which would make it approximately a million, two and if they- 
if the vessel cost two million, seven, yes, they would have 
@ loss on the saie. 
Q So that unless the vessel were operated by 
Vantage for the full ten years on the sale at the estimated 
scrap value there would have to be a loss picked up by the 
company at some point in time? 
A Not necessarily. They could have kept the vessel 
for the full ten years or sold it for more than scrap value. 
Q Mr. Lepowsky, I think if you would answer my ques- 


tion, and if you don't understand my question I will repeat 


MR. SOVEL: Would you repeat my question? 
{Question read) 
I’m sorry, I don't understand the question. 


THE COURT: Okay, ask hin another. question, Mr. 


MR. SOVEL: I will reframe the question. 


If Vantage held the vessel for five years or for 


| 
| 
| 
| 
| 
| 
| 
| 
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rgimg 19 Lepowsky-cross 1455 


any period less thin the ten-year estimated life and then 
guy o M., 


sold it for the scrap value that you have assumed in your 
calculatiors there would be a loss on the sale transaction, 
would there not? 

A Yes. 

Q Now, in making your calculations you inade neo 
provision for office overhead, did you? 

A No, I did not. 

Q And the reason that you did this, if I understand 
your testimony and your letter correct.y, was that you were 
of the opinion that adding o.e additional vessel to the 
Vantage operation would not have increased overhead costs? 

A That's correct. - 

Q Were you aware-- made aware that Vantage was ac~ 
tually, during that period of time, acquiring four other 
additional vessels? 

A Yes. As a matter of fact I had between four and 
seven vesseis for that particular period. 

MR. SOVEL: I nave no other questions of the wit- 
ness, your Honor. 

I reserve the right to present my own witness on 
this if necessary. : 

THE COURT: What about your pesitior on 17 and 18? 


MR. DEVINE: We move the admission of 17 and 18. 


| 
| 
| 
| 
| 
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MR, SOVEL: 18, your Honor, is a calculation of 


interest that they say they would have earned on money had 


they received it. 

Now, that to me is such a speculative element of 
damage-- they mighc have used it for other purposes as well. 

I don't see how that can possibly come in as an 
element of damage. 

THE COURT: I don't see that this is an element 
of damages. 

MR. DEVINE: Your Honor, I think there is some 
case law to the effect -- 

THE COURT: Did you brief that, interest income on 
projected earnings? 

MR. DEVINE: TIT am not sure that we have briefed it 
up to this point. 

THE COURT: {I will receive it subject to having 
some legal support and if I don't get it, I will tenors it. 

MR. DEVINE: We will provide-- 

THE COURT: 17 and 18 are received on that basis. 

(Vantage Exhibits 17 and 18 received in evi- 

dence) 


MR. DEVINE: We have no cross-examination, your 


THE COURT? All right. 
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You may step down. 

(Witness excused) 

THE COURT: I don't know the best way to structure 
the argument. It seems to me that if everybody got up and 
repeated the briefs, we could be there a fair amount of 


time. 


Maybe the thing to do at the risk of a little | 


repetition is to make absolutely sure that I understand the 
final positions of the parties. 

Now I want, therefore, to have before me Commerce's 
Original trial brief and the thing I am looking at, and Iam 
sure you all have copies of, is Section. AB-4 of the labor 
statute and the subdivisions,and I am looking at page 30 of 
Commerce's original brief. 


Now, I want to know definitely from Commerce what 


is it that Commerce contends violated that section entitling 


it to damages under 303; what brings this case into the 
operative language, threatening, coercing, restraining, 
forcing, requiring; what acts occurred. here according to 
Commerce's present contention that brings the case within 
that language? 

MR. COHEN: Your Honor, I would like to point out 
first that there is a typographical error at the top of .4 


and the reference to &(3) should clearly be 303. 
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Commerce contends that this case is a 303 case 
because Commerce was an invoiuntary and unwilling partner 
in an illegal 8E agreement. 

THE COURT: Now wait a minute, let's take -- what 
did -- you are saying that the NMU did something that's 
covered by this language? 

MR. COHEN: Yes, sir. 

THE COURT: The thing that would help me the most 
is you point to the language you are relying on. If you 
have alternative arguments, let's take all the alternatives. 

What language are you relying on, threatening or 
coercing or restraining or all three of them, or what? 

MR. COHEN: We are solely directed to ‘subparagraph 
2 on page 30. 

THE COURT: Of your brief, all right. 

MR. COHEN: That's correct. 

We state that the NMU (1) literally restrained 
Commerce from doing business with Vantage. 

THE COURT: Okay, now let's follow this through. 
The NMU restrained any person engaged in commerce. The “any 
person" would be Commerce Tankers? 

MR. COHEN: That's correct. 


THE COURT: What was the restaint? 


MR. COHEN: Our first -- our initial argument is the 
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restraint was the restraining order-- the arbitral award 


of injunctive relief and the restraining order obtained 


by the NMU in this courthouse. 
THE COURT: All right, so you are relying -- that 
word “restrain” -- let me just interrupt myself. I never 


can keep the numbers right. Is this numbering correct, 


it is 8B4? 
MR. SOVEL: 128. 
, COURT: Little ii. 
MR. SOVEL: And then ii, right. 
THE COURT: This is of the Labor Management Rela- 


tions Act as amended, right? 


I am handing your Honor. 

THE COURT: All right. should have brought that. 

Okay, I am with you. 

So you are saying that the restraint in subpara- 
graph ii consisted of the NMU obtaining the order from 
Referee-- from Arbitrator Kheel and pursuing that by ob- 
taining the injunction in this court? 

MR. COHEN: That's correct. 

THE COURT: Okay, now-- 

MR. COHEN: That's an alternative argument. 


| 
! 
MR. SOVEL: Yes. This is the pagesfrom USCA that | 
THE COURT: All right, you give me your arguments 
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focusing particularly on language. 
MR. COHEN: Okay. 


THE COURT: Okay, now, then, how do you follow 


that through? I take it that would go down to subparagraph 


B? 

MR. COHEN: That's correct. 

THE COURT: You would say that the object of that 
restraint was requiring any person, namely, Commerce, to 
cease doing business with Vantage? 

MR. COHEN: That's correct. 

THE COURT: And the question of law would be whether 
seeking redress in that fashion comes within the word "re- 
straint." 

MR.COHEN: That's correct. 

THE COURT: Do you have any other arguments about 
violations of that prevision ef the Labor law? 

MR. COHEN: Yes, your Honor. We would take the 
position also that the NMU conduct falis within the purview 
of that section by reason of the manner in which the clause 
became part of the industrywide contract; specifically we 
say that when you send out a bluebook in the manner in 
which they did to Commerce and Commerce-- Commerce was by 
that conduct economically coerced to abide by the agreement, 


it had no choice at that point. 
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So that the word -- 

THE COURT: Let's look at these words. Take 
your second argument that you are just talking about here. 
What specific language was violated here? 

MR.COHEN: There was coercion to force Commerce 
to enter into the 8E agreement. 

THE COURT: All right, coercion in terms of ii? 

MR. COHEN: That's right. 

THE COURT: Where the obiect thereof is in the 
terms of subparagraph A, forcing or requiring Commerce to 
enter into the agreement providing for this restraint on 
transfer which has been held to violate 8E; right? 

MR. COHEN: That's correct. 

THE COURT: Okay. 

Now, what was the coercion and what was the-- 
well, what was the coercion, that's the key question. 

MR. COHEN: The coercion was the economic coer- 
cion, the fact that Commerce at that time had no choice, 
the economic power of the union to enforce the agreement. 

THE COURT: What evidence is there? 

MR. COHEN: The evidence-- 

THE COURT: Let me tell you this, Mr. -- 

MR.COHEN: The evidence of the coercion is the 


fact that Commerce was never given an opportunity to bargain 
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as to the clause. 

THE COURT: The thing that has been turning over 
in my mind on this is this problem: The mere making of an 
agreement violative of 8E is not in and of itself something 
that gives rise to a cause of damages. 

I think we agreed to that long ago. 

MR. COHEN: It is not remedial under 303. 

THE COURT: Right. 

Now the problem I have with your argument is this: 
In order to carry out the will of Congress and carry cut the 
distinction Congress has made between the mere making of 
the 8E agreement and the other additional things that make-- 
that are actionable in a damage action under the statute we 
are talking about, whose number, you know,I can harday re- 
member, but in order to carry out that distinction, it 
seems to me there has to he something really beyond the 
mere making of an agreement, not just-- the kind of subtle 
bargaining advantages and pressures that go into any col- 
lective bargaining agreement I would assume are not enough 
to get into this other area, the 8h4 area, and what happened 
here, that was really much different or different at ali 
from the ordinary collective bargaining situation where 


there are undoubtedly pressures. 


MR. COHEN: Ir I may, your Honor, let's just talk 
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about the manner in which this clause was adopted, and we 
will see why it is not in the ordinary course. 
THE COURT: You focus on the word “coerce." 
What was the coercion? 


MR. COHEN: The coercion was that Commerce was not 


even given an opportunity to accept or reject it. TE it 


were given that opportunity, your Honor, it might, or some 
other employer might well have written to the NMU and said: 
We won't have this clause, and then the NMU would have had 
to respond: You have this clause or we will strike your 
ships. 


THE COURT: All right, Mr. Cohen, the thing you 


are telling me is that there might have been coercion. 

MR. COHEN: There was coercion. The NMU tried to 
avoid the coercion problem by saving: This is an agreement, 
no choice, and when they did that, they did it so that --this 


wasn't accidental, the lack of a written instrument. That 


was not what they sought to persuade the Court: Oh, we 
lost the documents. There weren't. any documents here be- 
cause if they put it in writing, they would have had to 
force somebody to sign it on Day I and they didn't do that 
intentionally. 

THE COURT: You are talking about the fact that 


that bluebook was simply distributed but signatures were 
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requested, is that right? 
MR. COHEN: That's correct. 
THE COURT: Okay. 


Now, look, I appreciate the vigor with which you 


I want you just to take it a little bit more slowly. 


The picture that emerges to me from that, the facts 


| 
| 
assert your position and I don't object to it a bit, but | 
| 
| 


we went into about the 1969 negotiations, is that Commerce 
was very passive. Commerce for one reason or another, and 
maybe one of the reasons was a feelirg of futility, but I | 
don't know that that is really very well-- but let's assume | 
for purposes of argument that there were a variety of 

reasons why Conmerce was passive, including the feeling 

of futility, but the picture I have is Commerce was indeed 


} 


pasSive. | 
! 


They made no objection to the manner of bargain- 


ing. They made no protests against this or any other clause. 


They made no protest when the Blue Book was sent to them. 


Therefore, to talk about coercion, I don't see 


They made no protest, period. | 
{ 
where it occurred. 

My idea of coercion is where somebody says: I 
don't want to sign or I won't sign and the union says: 


Look, Buddy, you better Sign or something wi!l happen to 
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you. Then I can spell out coercion. But I think there 
is a pretty big difference between that and what happened 
here. 

Where is the coercion? 

MR. COHEN: Your Honor, I see the. coercion in the 
failure to give Commerce a Choice. T understand your 


Honor's argument. It certainly is a point that has 


bothered Commerce. It is a difficult point. 


Justice Frankfurter dealt with this point in Sand 


THE COURT: Wher? did he deal with it? 
MR.COHEN: He said in Sand Door that an employee 
e 

that had signed an illegal] AD agreement. -- cas not yet 
then been adopted, so we only had 8B4 to deal with-- could 
at the point of controversy change his mind and say: I 
won't live up to this agreement and the union would violate 
8B4 if it enforced the agreement against it. 

Justice Frankfurter said, "because the employer's 
intelligent exercise of choice under the npact of a con- 
crete situation when judgment is Boat responsible and not 
merely at a time a collective bargaining agreement is drawn 
up covering a multitude of subjects often in a general 


and abstract manner." 


If Commerce had signed the agreement knowingly, 
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willingly, even understandingly, it still, once it realized 
it was an illegal a» agreement could have changed its mind 
and it would have been totally unlawful for the NMU to 
force Commerce to participate in the illegal arrangements. 

THE COURT: I agree. I mean, I think Frankfurter 
goes even slightly beyond that. 

He says if you get to the point of theunion wanting 
the agreement carried ont and the union takes coercive 
Steps, that is a violation of the 8B-4 -- 

MR. COHEN: Right. Remember - 

THE COURT: And the fact that there is an agree- 
ment in the background is no defense, but I think he also 
Says, and I don't have that case with me, but I think he 
Says, in discussing -=- do you have the text? 

MR. COHEN: Not of the entire case, your Honor. 

THE COURT: I think there is language in there 
where he talks about the fact that in getting the -- in ob- 
taining the ee agreement there might be pressures, 
Maybe my memory is wrong, but I think that he puts the agree- 
ment and the circumstances of obtaining the agreement into 
a Separate category from the latter actions of coercion 
which come under the threatening, coercing, inducing 
language. 


MR. SOVEL: Your Honor is, I think, referring to 
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the language where I think they say in the opinion that 
even if the employer agreed te it just to curry favor with 
the union or because it would help him in other relations 
with the union if he would agree to it voluntarily, it was 
not a violation of 884 and it is in that whole context as 
distinguished between voluntary agreement for whatever 

the reason, however implicit the pressures may be, as long 
as the pressures were not explicitly threatening, coercive, 
restraining, and that's the difference. 


THE COURT: We will have to get -- I will study 


that decision. 

MR.COHEN: In Sand Door let us recall -- and we 
were dealing with a different 8B-4 at the time -- I think 
it is important to remember that too -- Conoress added 
additional subsections after the Sand Door case. 

At the time of Justice Frankfurter's decision the 
Only language that he had to go on was the languas? basi- 
cally in subparagraph (i) cited on page 30. 

In other words, he had -- there had to be a show- 
ing of engaging, inducing or encouraging employees to en- 
gage in a strike or refusal to handle and in Sand Door he had 
a situation in which the cmployer agreed beforehand that it 


would not deal with certain par .es and the employer at the 


time changed its mind and the union said: Well, we are only 
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enforcing the agreement and we are g2ing to enforce the 
agreement. 

The Supreme Court held that that alone was a 
violation. 

THE COURT: In other words, they brought in the 
doors, those doors from non-union labor were brought in and 
the union came in and asked that it be stopped, so in ef- 
fect, the activity that Justice Frankfurter held was in 
violation was the activity of the unicn after the employer 
had taken action contrary to the agreement, right? 


MR.COHEN: That's correct. 


THE COURT: Okay, so there was some activity. 
It is basically what you ar describing, but how does that 


apply to help show that the making of the agreement in our 
} 


case and the circumstances of the making of the agreement 
can constitute a violation of the 8B-4 provision. 


MR. COHEN: Your Honor, to the best of my knowl- 


certainly understand the difficulty in finding coercion 


within the meaning of the statute when there has rot been at 


the time of the making of the agreement a specific threat 


interest, but I say on the evidence of the case the agree- 


edge, this issue has not heen decided by any Court. I 


to strike, other specific threats against the employer's 
| 


ment can be either one of two things: it can be either 
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coercive or voluntary and your Honor must find that Commerce 


that it was coerced into the arrangement by the series 


THE COURT: I don't think there is th.* necessary 
dichotomy. I think there was an unthinking. 


of maneuvers that the NMU employed. 
MR.KLEIN: Could I be heard on this, your Honor? 


was a voluntary, willing partner in this arrangement or | 


THE COURT: Let's just do this. I am giving Mr. 


MR.COHEN: I think the evidence so firmly estad- 
lishes that it was an unthinking agreement on the part of 
Commerce, an unthinking living with the situation on the 
part of Commerce, that JI certainly can't dispuie that,but 
it was not a non-knowledgeable situation on the part of 
the NMU. 


THE COURT: That it was not a what? 


MR.COHEN: If I may withdraw that for something 


that is grammatically correct. 


Cohen a hard time, but I am just posing these root = 


THE COURT: All right. 
MR. COHEN: The NMJ proceeded in a knowledge- 
able manner to force or foist this agreement upon Commerce 


and the other employers who were intentionally given no 


choice and that-- 


THE COURT: Look, here you had - what did they 
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call it, industrywide bargaining, is that what they were 


calling it? 


MR.COHEN: Well, they didn't -all it that and 


Mr. Silver - 


THE COURT: Wait a minute, am I using the right 


MR. SOVEL: Yes. 


MR. COHEN: No. 
MR. SOVEL: It wasn't industrywide, but I don't 


Know what it was, your Honor. It was to get the contract-- 


THE COURT: When I said industry, I guess there 
were different contracts for tankers and for dry cargo, 
but basically wan't this an attempt to have all of the 
companies that hid bargaining agreements with the NMU bar- 


gain at once instead of company~hy-company; right? 


MR. COHEN: That's right, yes, your Honor. 

THE COURT: All right, the thing that-- now, I 
take it there is nothing illegal about that procedure, is 
there? 


MR. COHEN: I certainly agree that industrywide 


bargaining is lawful. 


THE COURT: Okay. 
Now, the thing that worries me about your position 


is if I held that on this set of facts the procedure 
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operated as a coercion on commerce within the meaning of 
the 8B provision, then it seems tc me I would be saying 
something with pretty wide ramifications that would cut 
against industrywide bargaining and I don't think I could-- 
I mean, that would -~ 

MR. COHEN: Your Honor, I simvly don't agree with 
that and I don't think there is any evidence in the record 
to support that. 

The distinction in this case is that no opportunity 


was ever given for exception or rejection. 


In industrywide bargaining it normally proceeds 


in one of two ways; (1) there is an industrywide or multi- 
employer bargaining unit and there is a representative of 
that multi-employer unit which is eligible to avcruiesce, 
bargain with the union representatives, or (2) many different 
employers negotiate simultaneously with the union, in which 
event they are all civen an opportunity to accept and re- 
ject clauses. 

In additicn, in a lot of these situations, as your 
Honor doubtless recognizes, there are people who don't at- 
tend, people who wait for the big people to make the agree- 
ment and then at that point give in, but they are given 
some opportunity to accept or reject it. And an agreement 


is sent to them. 
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THE COURT: Let's take it sten=by-step. 

As I recall that first package, the so-called 
economic package, the memorandum of that was sent out, op- 
portunity was given to comment on that. 


I suppose nobody did and they all sent it back 


Or at least Commerce sent it back, Signed, right? 
MR. COHEN: Right. 
I don't know and we didn't have evidence 
whether anybody else-- 


THE COURT: I don’t know, and that's not our con- 


Then I guess that the record is that after that 
the second stage-~- there may have been some other memos sent 


out, but you are saying that the memo-- that whatever it 


was that embraced Article I, Section 2, was not sent out 
in any such memo, right? 
MR. COHEN: That's correct. 
THE COURT: And I guess that's true, and that 
the first time it was sent out was in the Blue Book, right? 
MR. COHEN: That's correct. 


THE COURT: And Commerce got the Blue Book, cor- 


COHEN: Correct. 


COURT: But it didn't get any request for 
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Signature or requests for comments or anything like that? 

MR. COHEN: Nor pointing out the addition of this 
subsection to its attention. 

THE COURT: You are saying that's a distinction 
between a proper industrywide bargaining in that way? 

MR.COHEN: That's correct. 

THE COURT: Well, I don't want to-- I guess if I 
stated my problem about that it would somewhat repeat what 
I said before; in other words, I would question whether 
even that would rise to the level of coercion because there 
was some notice and opportunity to come into these talks 
and then after the Blue Bonk was sent out Commerce didn't, 
you know, make any objection. 

Maybe they didn't read it. Maybe they didn't 
think about it, but at least that kind of situation -- I 
Still wonder, and it is more or less the same question we 
had before and we know the issue, whether that's coercion, 
and I don't think we have to belabor that point. I get 
your point. I get your point. 

MR. COHEN: There is a third argument and we 
believe the existence of subparagraph D of Article 1, Section 
2 is the coercion-- the threat to strike contained in Article 
I, Section 2, is the coercion which the NMU employed to 


force Commerce to fail to deal with Vantage, to cease doing 
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business with Vantage, and the-- 


THE COURT: Was that ever-- do you contend that that 


was ever implemented in any way? 


MR. COHEN: I think it certainly was. It was im- | 


plemented because it was a cloud which stood over Commerce 
and Vantage in their ability to fashion a remedy for the 
situation which they found themselves in when they were 
enjoined. 

THE COURT: After the injunction. 

MR. COHEN: After the injunction. 

THE COURT: Now let's pursue that a minute. I 


have a related question and we can take your proposition 


up at the same time. 


What I was wondering is if you claim that there 
was any activity after the injunction that violated the 
8B provision? 

MR.COHEN: Yes, we do. 

THE COURT: And what is that? 

MR. COHEN: Well, the specific activity of the 
NMU was the refusal to state to Northeast what Northeast 
requested be stated to it; that strikes and picketing 
would not be employed against Northeast facilities if 


Northeast acquired the vessel] Barbara. 


That was in effect an affirmotion by the NMU in 
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view of the existence of subparagraph D that it in fact 
would employ strikes and picketing if it fit its purposes, 
and that was the threat at that time. 


THE COURT: I have this chronology in front of me 


| 
| 
| 
and I am trying to find it. When was the Northeast pro- 
posal? 

MR. COHEN: August. of 1971, your Honor. 

THE COURT: Northeast would have been a foreign 
flag proposition? 

MR. COHEN: That's correct. 

THE COURT: Well, there wasn't any real restraint. 

MR. COHEN: Your Honor, the threat was contained 
in the clause itself. No one imposed upon the NMU to ” 
Stick in Article 1, Section 2 the fact that it had the right 
to strike. It put that in for its threatening character. 

THE COURT: Okay. In other words, you are saying 
the vessel to a foreign flag operator, which it was per- 
fectly free to do in theory under the agreement, but North- 
east asked for some assurance or confirmation that there 
would not be a strike, a kind of confirmation of whet-- of 
the agreement, right? 

MR. COHEN: Yes, your Honor. 


NMU -- I mean Commerce had a prospective deal to resell 
THE COURT: And? | 
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MR. COHEN: In view of the fact that the vessel 
was already in litigation with the NMU. 
THE COURT: Right. 
Now, you say that the union-- let's go back to the 
language of 8B. 
What was done to violate? ; 
MR. COHEN: The language of Article l, Section 2 
contains a threat, the threat to strike, and it is the word 
threaten that we focus on there and that threat caused 
Commerce-- interfered with Commerce's ability to do business 
with others and the testimony shows in this case that that 
threat actually caused Commerce to cease doing business 


with Vantage when it sought to effect a remedy of the situa- 


tion in view of the injunction and thereafter that threat 


which =-- 


THE COURT: So let's carry it through again. You 
are saying that there was a threat within the language of 
ii? 


MR. COHEN: That's correct, your Honer. 


caused Commerce to cease doing business with Northeast, 


THE COURT: And you are saying it was -- it had an 


object of forcing Commerce to cease doing business with 
Northeast; is that what you are saying? 


MR.COHEN: Yes. With other persons. The 
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clause wasn't aimed at Northeast. 
THE COURT: Okay, I want to differentiate -- 
MR. COHEN: Again, your Honor, this is a difficult 


intellectual problem. Obviously the clause was aimed at 


a class of persens of which Northeast was not even a member. 

THE COURT: It was aimed as a kind of adjunct 
to enforce Article 1, Section 2, right? I mean, that was 
the whole point? 

MR.COREN: . That's right. 

THE COURT: Now, what I am puzzled about is this. 
You bring up the Northeast situation. Northeast really 
wasn't covered by Article 1, Section 2. 

MR. COHEN: That's correct. 

THE COURT: I don't think I am being technical 
in pointing that out. That is a big difference. 

MR. COHEN: Absolutely. 

THE COURT: Okay. 


So the extent that the NMU did something or 


failed to do something in the Northeast transaction, I 


don't see how that is really an implementation of this 


strike clause in Article 1, Secticn 2. 
MR. COHEN: I would hold, your Honor, if I had 


the authority to hold in this case, that the imposition of 


Subparagraph D is a threat in itself which even absent 
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specific evidence as to specific situations would consti- 
tute a threat under 8B-4, ii, and the reason for it is, 
let's suppose we had an SRU buyer more c urageous than 
Vantage was during the circumstances that would come forward 
even after the injunction and give the undertaking demanded 
by the NMU and upheld originally by Frankel, feeling full 
well that once it gave that undertaking the transaction 
would go through in a zip hecause the NLRB would be on its 
side -- it couldn't do so because of that threat to strike 
thatwas there and -- 

THE COURT: Yes, but it seems to me if you are 
talking about aamages, you have to show the jury that flowed 
from the threat. 

Now, the existence of that subparagraph D, the 
strike provision, it didn't prevent -- it did not prevent 
Commerce from entering into a contract with Vantage. They 
aid-i1f;. 

Now, what I am trying to figure out in response 
to that argument is this: In what way did that strike 
threat cause Commerce some harm? 

MR.COHEN: I don't think we can amplify upon our 
prior position, your Honor. I certainly understand that 
this is only one event and there is not a direct causal link 


between the subparagraph vb and t+ injuries which Commerce 
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has proved and I believe it has sustained by the overall 
NMU conduct. 

THE COURT: Okay. 

MR.COHEN: I cannot show you a straight line between 
Paragraph D and I don't think the evidence establishes a 


straight line. 


THE COURT: I appreciate that. Let's follow 
through on the Northeas+ thing if we could just a minute 
now. 


MR. COHEN: Yes, your Honor . 


we have finished with the strike clause fer a moment and go 


to another proposition which I think may be somewhat inde- 
pendent. 

My question to you originally was: Do you claim or 
does Commerce claim that after the obtaining of the injunc- 


tion there was some action by the NMU that violated 8B? 


THE COURT: Because I started out-- let's say 


Do you get my question? Some action after the 
obtaining of the injunction involved in all the transac- 
tions we had our testimony about. 


I don't think you have really made that clain, 


but I just don't want to have something hidden here that 


I miss. 


MR.COHEN: There is nothirg hidden. With the 
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exception of the Northeast situation, which we have dis- 
cussed already, there is no claim on the part of Commerce 
that the NMU took independent action to enforce Article - 
Section 2 after the restraint. 

THE COURT: Okay. Now let me just bother you 


another minute on the Northeast thing. 


Do you ciaim that with regard to the Northeast 
Situation there was a violation of the 8B provision, a 
specific act done by the NMU? 

MR. COHEN: No. Our argument with respect to 


the Northeast situation is that it is evidence showing 


the coercive effect of subparagraph D. 
THE COURT: Okay, all right, that clears that up. 
I'll tell you what,why con't we just go around; 
Mr. Klein has been itching to talk, so let's go to him. 
MR. KLEIN: I would just like to pick up in the 
interests of continuity. 
THE COURT: Let me ask you this. It helps 
me to get everybody's position crystallized. I asked Mr. 


Cohen and I went through and got him to state his claims 


under the 8B provision. 


Now, do you have any different claims as far as 
the NMU's violation of that statute? 


MR. KLEIN: J believe Mr. Cohen described three 
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prongs or three arguments and we would have the same 
arguments, although we might want to implement those argu- 
ments differently,and that's why TI have risen to talk at 


this time. 


THE COURT: Fine. 


MR. KLEIN: With respect to the last one, which 
is the Section D of the provision, Vantage's main claim 
for damages is the Socal charter. 

Now the Socal charter was lost to Vantage, to 
the parties on the night I believe of March ]2th and there 
is testimony in the record, and we have briefed this ex- 
tensively, that-- and this is by Mr. Levine, I think: 


One of the primary reasons the Socal charter 


negotiations failed was an attempt by Commerce to protect 
itself against a strike by the NMU should the Courts uphold 
Article 1, Section2; by having Vantage agree to accept an 


NMU crew in such a case without such an undertaking by 


Vantage, "Commerce feared the NMU possibly might strike us." 
THE COURT: What are you doing, reading a brief? 
MR.KLEIN: I am reading a portion of the brief, 

but the qucte is "NMU might pessibly strike us." And 


they feared that and because of that there was an imposition 


of a requirement which no one can live with and the whole 


thing was lost, and it is our position, beceuse of the 


rg:mg 46 1363a 1482 


implicit threat in the language which Mr. Nathanson tes- 


tified was to his knowledge from the very beginning, he 


knew that was hovering and hanging in the air, we lost 
that charter on the night of March 12th because of Mr. 
Cohen having to protect the interests of his client. 

THE COURT: Now lock, go through-- you take the 
language of the statute and you trace it through and show 
me how it is violeted in connection with the Socal charter. 

MR. KLEIN: The statute says to threaten, coerce-- 

2HE COURT: I know what the statute says. 

What words are you going to rely on? 

MX. KLEIN: Section 0b. 

THE COURT: Youawe Saying the subparagraph D was 
the threat in the first part of the statute? 

MR. KLEIN: No question about it. 

THE COURT: But the statute also goes on te say 
the threat has to be - - the threat has to have as an 
object thereof the forcing or requiring any person to 
cease doing business with any other verson. 

How do you get through to the"object thereof" 
language and so forth? 

MR. KLEIN: Because Mr. Cohen imposed on Mr.Corletta 
the requirement that Vantage take an NMU crew. 


THE COURT: You are not suing Mr. Cohen's client. 
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MR. K’EIN: T understand that, but the proximate 
cause of that requirement was 2D. 

Now, Judge Waterman in the Court of Appeals de- 
scribed the same clause, 2D. NMU has introduced its 
clause which requires that “under threat of strike" and 
so on, “the requirement to obtain the undertaking" -=- the 
Court of Appeals-- 

THE COURT: Just back up a little bit. Just go 
a little slower because I am not right at the moment so 
clear on the Socal transaction apparently. 

Just how does the clause-- how did it operate to 
violate the statute in connection with the Socal charter? 

MR. KLEIN: There is testimony in this record, 
your Honor, that from the beainning the principals of Com- 
merce were aware of the cleud of the strike threat hanging 
over them. 

On the night of March 12th, in an attempt to save 
the Socal charter, there were negotiations between Socal, 
Commerce and Vantage. 

We believe we had made an arrangement whereby the 
Charter could be saved and the purchase price would be 
abated by the profits on the charter. 

However, because of the fear of a strike if the 


clause was determined to be Jegal by the NLRB, Mr. Cohen 
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interjected at the llth or 12th hour a requirement that 


if the NLRB found the clause to be legal Vantage would 


have to undertake t« take an NMU crew and Vantage could 


not do that,and besause of that we lost the profits of the 
Socal charter. 

THE COURT: Now let me see if I got that. That 
was ~~ the discussions between Commerce and Vantage had 
certain stages. 

MR.KLEIN: Yes, sir. 

THE COURT: Now, there was a stage on the day of -- 
what was it, March llth? 


MR. KLEIN: The 10th. or Jlth. 


THE COURT: All right, the day that ended up -- 


the day that was the day before the communications with 


‘ocal and the blow-up there, right? 

MR. KLEIN: Yes, sir. 

THE COURT: All right, so that day before there 
were discussions between Mr. Cohen and Mr. Corletta and 
Mr. Lang about ultimate solution of this thing, some kind 
of an ultimate purchase agreement, right? 

MR. KLEIN: Yes. 

THE COURT: And giving credit for profits which 
Commerce would obtain by its chartering the Socal, right? 


MR. KUBIN: Yes. 
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THE COURT: And everything seemed to be going 
ne 


along all right according to whwat you say until Mr. Cohen 


ship ultimately got deliverec to Vantage, right? 

MR. KLEIN: If the NLRB -- 

THE COURT: If the transfer clause was upheld, 
so that caused a delay in--well, that caused that kind of 
comprehensive arrangement to be frustrated according to 
what you say. 

Then we had the next stage the next day and as I 
recall the parties ayreed to forcet about trying to find 
an ultimate solution about. delivery to Vantage and they 
just -- but Vantage said: Look, go ahead and charter the 


Socal, we won't object to it, we will figure out the ulti- 


asked for an assurance about taking an NMU crew when the 
| 


mate rights between ourselves later; isn't that basically it? 
MR. KLEIN: That's correct. 
THE COURT: And then Socal refused. 
Now, let me see, you are saying that the strike 


threat was the cause of Mr. Cohen inserting his condition 


at the end of that day, March 10th or llth, which caused 


a delay in getting the Soca) and by the time you got to -- 
I don't know what you are saying because the proposal to 


Secal wasn't prevented by Mr. Cohen's condition; at the 


most, there was a half a day delay, and it is not clear to 
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me that that half a day delay had the slightest thing 
do with Socal refusing. 


MR. KLEIN: Judge Griesa, there is testimony 


union problem and that the reason-- the stated reason 
the cancellation of the Socal charter was the principal of 
Socal threw his hands up and said: I have had enough, 


with some profanity, with the union problems and injunction 


problems. 


the record that Socal was aware of the injunction and 
| 
| 


THE COURT: That's going a little fast for me. 
Let's go backwards. Maybe that's where you started 


from. Socal refused and the testimony of the man from 


Socal was that they refused because they were just -- the 
man ultimately responsible said there are just too many 
legal problems here. 

Isn't that basically it? 

MR. KLEIN: My pemenaet eaad "there are too many 
union problems and problems with an injunction," words to 
that effect. | 


THE COURT: Okay. 


Now, he didn't object because of any-- I mean, 
hedidn't presumably know anything about Mr. Cohen's condi- 
tion so that wasn't the wason for his objection, right? 


MR. KLEIN: That's correct. 
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THE COURT: Okay. And he wasn't -- so I don't 


see how what Mr. Cohen did had anything to do with Socal 


rejecting the charter and if you say that-- if you grant 


that, which you may not, but if you do grant that, then 
your whole argument collapses because your argument depends 
on something causing Mr. Cohen +> make a condition. 

Now, you tell me how Mr. Cohen's condition had 
anything to do with Socal rejecting the charter. 

MR. KLEIN: My contention is that Vantage's tele- 
gram would have been or would mve had a different thrust 
than the telegram that was sent. 

THE COURT: That's speculation. I mean, how do 
I know that? 

MR. KLEIN: The telegram that was sent was a tele- 
gram which said: We have no objection. However, the Socal 


people were aware and they talked with Vantage the night 


before or two nights before and they were aware of the 
problems and theywere aware that Vantage and Commerce were 
trying to work something out. 

I am saying to you, and possibly it is speculation, 


that if the agreement had gone through as stated, the 


telegram definitely would have been a different telegram 


and the telegram was the reason that this happened. 


THE COURT: We don't even know that. 
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MR. KLEIN: You could be right. 


THE COURT: I really think that it is a pretty 


attenuated argument, really, because it depends on me think- | 


ing that the nature cf the telegram caused Sowal to break off 
and then thinking that if there hadn't been this problem 
the telegram would have been different and so forth. 

I think you are probably-- I can see your point. 

If there had been kind of a comprehensive agree- 
ment between Commerce and Vantage, maybe Commerce and 
Vantage would not have felt compelled to put all that 
language in the telegram. 

That's what you are really saying, aren't you? 

MR. KLEIN: That's correct. 

THE COURT: But that language, I must say, that 


language was compistely unnecessary. There should have 


been two telegrams, one telecram directed to Socal and one 
telegram directed to Commerce and all that terrifying 
language in the telegram was really directed to Commerce, 


and I have never understood to this day why Vantage stuck it 


into the telegram to Socal. 

MR.KLEIN: My understanding is that it was done 
because the Commerce people asked for a copy of the telegram 
and they were afraid that it might somehow constitute a 


concession in the commercial arbitration. 
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THE COURT: Well, okay. I get your point. 

I think it is-- I must say I think it is a little 
bit speculative to award a big damaqe amount on -- 

MR. KLEIN: Could I go further? 

THE COURT: Okay. 

MR.KLEIN: I would also subscribe to Mr. Cohen's 
comment, and I would again repeat Judge Waterman's language 
in the Court of Appeals that the existence of the strike 
and threatening language in and of itself is enough and we 
have cited and briefed that point,and I won't repeat that. 


THE COURT: Do you have any other contentions about 


how the strike threat actually effected any injury aside 


from sort of hovering there? 

How did it cause any injury in this situation? 

MR.KLEIN: That's the extent of our argument, then. 

THE COURT: Okay. 

MR. KLEIN: Now, with respect tothe other argu- 
ment, which is basically the 88-4A argument,forcing or 
requiring any employer to enter into any agreement which 
is prohibited by subsection E of this section, again Mr. 
Cohen gave what I thought was a persuasive argument. 

I just want to add to that thet the TSC witness in 
this case, Mr. O'Connor, testified that the clause in 


question was forced upon TSC and there was also testimony 
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that there had been conversations about no strike pledges 
and there is no question that this industry was one that 
was most susceptible to strikes and was an industry which 
was in a very tenuous situation at the time of these nego- 
tiations. 

Now,the independents were not required to attend 
these bargaining sessions and in fact Commerce did not. 

Mr. Barisic was very candid. He said that the 


independents, whether or not they attended, had no choice 


in the matter and in a sense you could almost infer that 


objected they would be struck, and he said that at more 
than one place. 
I think it was clear that it was common knowledge 
that if anyone objected to this situation they would be 
struck and they wre not-- 


THE COURT: Look, what bothers me - isn't that 


almost implicit in these industrywide bargaining situations? 


If the majority go along with the particular collective 
bargaining agreement and some people hold out, they can 
protest and theycan say: We won't sign the big agreement, 
but the unimis going to say: We won't sign any other agree- 
ment with you, and if the existing contract has expired and 


there is no new contract with the little fellow, I assume 


it didn't really matter if they objected because if they 
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that the workers of that little fellow can strike unless 
there is some situation that brings it within Pennington or 
something like that. 

I don't know that there is anything unlawful about 
that; is there? 

Mh. KLEIN: Well, your Honor, the Natoinal Labor 
Relations Board found that the appropriate bargaining unit 
in this case was not a iinet dasa: situation, it was 
purely Commerce, and I say in the context of this industry, 
this independent against the giants, this -- 

THE COURT: Where did the National Labor Relations 
Board hold that? 

MR.KLEIN: In this case, In the companion case, 


in the 8E case, your Honor, That is the finding of the 


an 8E violation. 


THE COURT: Why is it? 


| 
Board. It is crucial to their determination there was | 


MR. KLEIN: Preservation. What unit are you pro- 


tecting work for. That was why it was crucial. They found-- 


THE COURT: I am embarrassed to say I haven't 


read that and I have to, of course. Are you sure that you 
are talking about the thing I am talking about? 
MR. KLEIN: I am saying that the Board found that 


the appropriate bargaining unit was the independent Commerce, 
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not the total industrywide. 

There was a specific finding in that case, and 
I say that finding in light of the character of the situa- 
tion and the a ieeicus of this industry puts the situation 
as Mr. Barisic candidly said, puts us in a situation where 


this agreement was forced upon us within the meaning of 


8B-4A. 
THE COURT: Wait a minute. Let‘s pursue that. 
If the NLRB held that the appropriate collective 
bargaining agent was Commerce, does that prevent industry- 
wide bargaining? 


MR. KLEIN: What do you mean by industrywide 


THE COURT: Well, does it prevent the kind of bar- 
gaining which went on in 1969 and I guess is going on this 
year, isn't it? 


MR. KLEIN: I would-- 


| 
bargaining? 
| 
| 


THE COURT: Where you have got -- let's assume-- does 


it prevent a committee from going and bargaining and does it 


prevent the independents from letting the committee bar- 
gain if theywant to let it bargain? 

MR.KLEIN: The answer to that cuestion, if answered 
as the union has already answered today, that the committee 


was bargaining for the entire industry does not take us 
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very far possibly in 303, but it takes us a long way in the 
antitrust. 

My answer to you specifically on this point, how- 
ever, is that the testimony has been conflicting. The 
union testified-- 

THE COURT: Just answer my question, and I am not 
trying -- maybe I characterized it in too innocent a way 
and I didn't really mean to. 

I don't mean to,in defining my question, to indi- 
cate a sweetness and light situation. I am just talking 
about the bare fact of --this i: my question-- even though 
Commerce is an appropriate bargaining unit, I take it there 
is nothing wrong with Commerce and other companies in some 
form from having common negotiators and common negotia- 
tions with the NMU? 

MR. KLEIN: Your Honor, in response to that, the 
answer is that there is no problem, but those are not the 
facts in this case. Now NMU has stated-- 

THE COURT: I just want te know what is the sig- 
nificance,then, of you telling me that Commerce is the 
bargaining unit? I don't see that that means anything. 

MR. KLEIN: Because theunion has an obligation 
to bargain with them independently, cspecially in this case 


when the Commerce people in no way acquiesced in the group 
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or multi-employer agreement. 

THE COURT: What do you mean they had an obligation 
to bargain independently. 

You mean they have to say: Look, we will-- even 
if I take your words literally, it means that NMU would 
have to write Commerce and say: Look,you have your nego- 
tiators meet with us independently, that is, over at the 
Barclay, and we will not conduct the negotiations other than 
independently; is that what you mean? 

MR. KLEIN: I mean, and I don't speak for Mr. Cohen, 
obviously, that the NMU had an obligation to at least -- and 
I would say it is a duty to bargain-- to at least give 
Commerce an opportunity to respond to this clause and not 
to sneak it in through the back door. 


THE COURT: But you are saying now what Mr. Cohen 


MR. KLEIN: But I am saying it in a different way. 

I respectfully suggest it is not so funny. It is 
a very serious matter. 

THE COURT: Sure it is. Okay. 

MR. KLEIN: There is a separate bargaining unit 


here and if the NMU says they were bargaining for the en- 


tire industry, as Mr. Sovel said today, then we get into the 


antitrust aspects, but it would seem to me clear from the 
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NLRB's decision that there was a separate bargaining unit 


and I am buttressing Mr. Cohen's argument by that point 
and it adds to their obligation to do much more than they 
did in this case. 
THE COURT: I just frankly, Mr. Stein, don't see 
I don't see that the-- 

MR. KLEIN: The nature of the industry is very 
important, your Honor, very important. 

THE COURT: Of course it is, but I don't see-- 
you know, this idea of separating bargaining unit if it has 
significance I sure want to know it, and it may have all 
kinds of significance, but right now I don't see that it-- 
that in and of itself does anything but Z guess I am 
missing something. 

MR. COHEN: JZ rise to supvort Mr. Klein's argu- 


ment and to make a matter of record what I thought had 


been just the unequivocal testimony in this case. 


The TSC was not-- neither the Tankers Service 
Committee nor the Maritime Service Committee were author- 
ized to represent Commerce or a lot of the other independ- 
ents. 


THE COURT: I recall that very vividly. No ques- 


MR. COHEN: So that Commerce was an independent. 


rg:mg 61 
committee could not. 

That might have led to an argument there was no 
contract, just Commerce didn't sign, Commerce had no con- 
tract but for reasons which I think were perfectly sourd 
you took the position in the litigation tnat as a matter 


of coatract law, aside from questions of invalidity under 


the antitrust laws, but as a matter of contract law,you 


would not conest the existence of the contract, so I don't 
know where we get by talking about the limited representa- 
tion of the -- 

MR. COULN: Well, Mr. Klein's point is that the 
303 then comes in in the union's -- the determination ad- 
mitted on the stand by Mr. Barisic. 

If he didn't accept it-- he was asked if tne 
industry didn't accept Article 1, Section 2, what would 


have happened? 


He said "Strike or arbitration." Of course, 
arbitration was the alternative. So the Only alternative 
we were left with was the strike and Mr. Klein Stepped up 
to say there is the 303 argument, there is the threat to 
force Commerce and the other independents and where the 
conversation-- I got somewhat confused, and your Honor 


seemed to indicate, "Well, this was industrywide bargaining," 


and Mr.Klein,and properly so, pointed out "No, no, this was 
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not industrvwide bargaining, this was bargaining with a 
committee, asia a lot of other people simultaneously," 
but there was an indenendent duty to bargain with the inde- | 
pendent units. | 
THE COURT: All right, I stand corrected oh that. 
I won't try to use the term "industrywide bargaining" be- 
cause that may be a word of ar*, I don't know, where some-~ 
body is authorized to regotiate on behalf of everybody and 
I certainly recognize that wasn't true here. 
I'll tell you what, our reporter has been struggling 


with me all day and I think that we-- I can't keep him 


haven't gotten into them; the other two major points are 
antitrust and the wrongful granting of the injunction. 
It helps me a lot to pose my problems and see 


What people have to say. I have some thoughts on the 


' 
any longer, and the other two major points-- and we really | 


antitrust and I have some thoughts on the wrongful granting 
of injunction, but I just can't go forwsrd with this any 
further today. I really have to suspend. We got a late 


start partly because of my fault and partly because of 


the testimony. 
MR. SOVEL: Your Honor, I have about three 
minutes of what I would like to say with respect to the 


issues that we just discussed because I wouldn't want to 
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2 have that lost,and if you would cive me those three min- 
3 utes I would appreciate it. 
4 THE COURT: Sure. iy 
5 MR. SOVEL: I think it is, first of all, im- | 
6 portant with respe... to this question of Section D of 
7 Article 1, Section 2, instead of just talking about strike 
threats and everything else to get down to what the language 
2 actually says, and the lanyuage actually says that the no- 
10 | strike provisions of the contract will not be applicable in : 
i | the case of a breach of Article 1, Section 2. 
12 There is a provision in the contract, which is 
13 Article 1, Section 5, which appears on page 14 of the book, 
14 | Which talks about stoppages of work and that's the context 
15 | in which the word "Strike" is used. 
16 | "Strike" essentially means a refusal of employees 
17 


to work for their employer. 


I think one of the great confusions that is being 


created here with respect to Northeast Petroleum, not that 


I think there is a problem to begin with, is that they 


were talking not about striking, but about picketing. 


We never had a right to picket Northeast Petroleum 
and our contract never asserted such a right, and it was 


just so totally irrelevant that we referred them back to 


3 = 8B 8 


Look. at their contract. 
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If they can't read the contract and they don't 
understand the language of is eokteaci I can't help 
them much further than that. 

Now, the presence of this provision in the con- 
tract certainly didn't deter Commerce from dealing with 
Vantage because they never read the contract and therefore 
how could they have been prevented from entering into an 
action because of the threat of a strike that they didn't 
even know existed. 

With respect to the submission of the Blue Book 
in January or February of 1970, first of all the way Mr. 
Cohen and Mr. Klein talk, as I:say the only thing that 
was in the Blue Book was Article 1, Section 2, and that's 
the only thing your Honor should consider in understanding 
Mr. Barisic's testimony. 

Mr. Barisic never said that if they didn't agree 
to Article 1, Section 2, we would strike. He was asked 
a question: If you couldn't get an agreement on your 
whole package with them, what would happen, and he said we 
would have to consider whatever we would do under those 
circumstances, but I want to make one thing clear. 

They are trying to say we had no choice. They 
always had a choice and I think your Honor really brought 


that point home. 
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When they got the Blue Book, if they didn't like 
the Blue Book or if they didn't like any part of the Blue 
Book, and nothing prevented them from reading it and 
Saying they didn't like a particular part, they can say: 
We refuse to abide by it. 

If the union were then to call a strike against 
them, then they would have their 8B-4 violation then and 
thereby the calling off the strike. 

They always had the choice, the opportunity to 
say, "We will not agree to this provision," and the fact 
is, they never did do that and it would only be in that 
context that you could get into 8B-4 in this case. 

The fact is that Mr. Pilalas, who was running tne 
company, never expected to sell his ships anyhow and he 
never would have objected and probably was willing to go 
along with it. 

You don't have evidence on it because what you have 
in this case is the Vernitron people coming in saying what 


they would have done rather than the Commerce people 


coming in and saying what actually did happen, and I don't 


think there is sufficient evidence here to come anywhere 
Close to an 8B-4 violation in the manner in which the 
bargaining was conducted. 


THE COURT: I wonder if we should have another 
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GRIESA, J. 

This is the final stage of litigation in 
these two consolidated cases involving National 
Maritime Union of America ("NMU"), Commerce Tankers 
Corporation, and Vantage Steamship Corp. The remain- 
ing matters to be covered relate to the counterclaims 
of Commerce against NMU in 71 Civ. 582 and the claims 
of Vantage against NMU in 72 Civ. 4619. These matters 
have been tried by the court without a jury. This 
decision constitutes findings of fact and conclusions 


of law. 


Prior Proceedings 


This litigation grows out of an attempt by 
Commerce to sell its ship, the S.S. Barbara, to 
Vantage pursuant to a contract of sale dated December 
23, 1970. The contract price was $2,750,000. At 
the time of this contract of sale, Commerce had a 
collective bargaining agreement with NMU covering the 
unlicensed personnel on Commerce's vessels. Article I, 


Section 2 of this collective bargaining agreement 


provided that if the employer sold any of ‘its ships to 
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a buyer who would operate under the United States flag, 
the ship should be sold with the complement of NMU 
employees, and that the employer would obtain from the 
buyer an undertaking that the NMU collective bargaining 
agreement would apply to the eae Article I, Section 
2 will sometimes be referred to as the "restraint on 
transfer clause." 

The problem created by the proposed sale of 
the S.S. Barbara to Vantage was that Vantage's col- 
lective bargaining agreement for unlicensed seamen was 
with NMU's rival organization -- Seafarer's International 
Union ("SIU"). Vantage did not intend to man the S.S. 
Barbara with NMU members, nor did Vantage give Commerce 
any undertaking that it would do so. 

After learning of the proposed saie, NMU 
demanded enforcement of the restraint on transfer 
clause by way of arbitration, which was held before 
Arbitrator Theodore Kheel in New York City on February 8, 
1971. The arbitrator found in favor of NMU and ordered 


that Commerce not transfer the S.S. Barbara to Vantage 


or any other purchaser without complying with ‘the clause. 
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On February 9, 1971 the first of the actions 
in this court, 71 Civ. 582, was commenced by NMU against 
Commerce to obtain enforcement of Arbitrator Kheel's 
decision. 

Vantage was thereafter permitted to intervene 
in this action. On March 2, 1971 Judge Frankel handed 
down a decision holding that a preliminary injunction 
sheuld issue restraining the treusfer of the §.3. Barbare 
in violation of the restraint on transfer clause. National 
Maritime Union v. Commerce Tankers Corp., 325 F. Supp. 360 
(S.D.N.Y. 1971). The preliminary injunction was signed 
March 4, 1971. NMU was required to post a bond of 
$10,000. Commerce and Vantage appealed. 

On May 24, 1971 the New York Regional Director 
of the National Labor Relations Board issued a complaint 
against NMU charging that the restraint on transfer 
clause in the Commerce-NMU collective bargaining agree- 
ment violated Section 8(e) of the National Labor Relations 
Act, 29 U.S.C. § 158(e). On the same day the NLRB filed 


a petition in this court (71 Civ. 2300) asking for a 


preliminary injunction under Section 10(1) of the National 
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Labor Relations Act, 29 U.S.C. § 160(1). The NURB 
filed an amended petition on June 1 adding Commerce as 
“a respondent. 
On May 27, Commerce filed a motion in the 
District Court to vacate Judge Frankel's preliminary 
injunction in view of the NLRB charges. 
Both the NLRB's § 10(1) motion in 71 Civ. 
2300 and Commerce's motion to vacate in 71 Civ. 582 
were heard by Judge Croake on June 4, 1971. On July 
15 Judge Croake issued a decision denying both motions. 
McLeod v. National Maritime Union, 329 F. Supp. 151 
(S.D.N.Y. 1971). Appeals were taken. 
On March 22, 1972 the Second Circuit Court of 
Appeals reversed the rulings of Judges Frankel and 
Croake, holding that there was reasonable cause to be- 
lieve that Article I, Section 2 of the NMU-Commerce 


collective bargaining agreement involved an unfair labor 


practice and that therefore a Section 10(1) injunction 


should issue. The Court of Appeals also held that, 


because of the filing of the NLRB complaint subsequent 


to Judge Frankel's preliminary injunction, that injunction 
should be vacated. National Maritime Union v. Commerce 
Tankers Corp., 457 F.2d 1127 (2d Cir. 1972). 

Unfortunately, by this time the proposal to 
transfer the S.S. Barbara to Vantage was dead, for 
reasons to be described hereafter. On May 1, 1972 
Commerce sold the Barbara to Plaza Shipping, Inc. (an 
NMU contract company) for a greatly reduced price -- 
$700,000. 

Meanwhile, the unfair labor practice matter had 
been proceeding in the NLRB. On September 2, 1971 NLRB 
Tria: Examiner Thomas F. Ricci filed a decision recommend- 
ing dismissal of the complaint. On May 16, 1972 the Board 
issued its decision, reversing the trial examiner, and 
holding that Article I, Section 2 of the NMU-Commerce 
agreement was invalid because it violated Section 8(e) of 
the National Labor Relations Act. Upon the NLRB's petition 
for enforcement, in which Vantage intervened in support of 


the NLRB, the Court of Appeals (opinion of Judge Feinberg 


joined by Judges Lumbard and Friendly) upheld the NLRB's 


ruling. NLRB v. National Maritime Union, 486 F.2d 907 
(24 Cir. 1973), Gert. denied, 416 U.S. $70 (1974). 
It is appropriate here to discuss this de- 


cision in some detail. Section 8(e) provides: 


"(e) It shall be an unfair labor 
practice for any labor organization 
and any employer to enter into any 
contract or agreement, express or 
implied, whereby such employer ceases 
or refrains or agrees to cease or re- 
frain from handling, using, selling, 
transporting or otherwise dealing in 
any of the products of any other employer, 
or to cease doing business with any other 
person, and any contract or agreement 
entered into heretofore or hereafter 
containing such an agreement shall he 
to such extent unenforcible and void: 

" 


The Court noted that Section 8(e) does not "shimner 
with clarity" and that the question presented was 
"@ifficult to decide." Id. at 910, 911. The Court 
further noted that the primary purpose of Section 8 (c) 
was to curb certain "secondary" labor activities. NMU 
argued that Article I, Section 2 was proper because it 
had the "primary" labor objective of preserving work 
for its members vis-a-vis Commerce and other NMU em- 
ployers. However, the Court of Appeals held that the 


contractual clause went beyond "work preservation," and 


had an illegal secondary purpose of expanding NMU juris- 


diction to non-NMU employers such as Vantage. 
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‘Concurrently with these proceedings in the 


federal courts and the NLRB, there was an arbitration 
and a state court procecding involving Commerce and 
Vantage. 

On February 10, 1971 Commerce demanded 
arbitration against Vantage on the December 23, 1970 
contract of sale, claiming damages for breach of 
contract. On March 29, 1971, in an action in Supreme 
Court, New York County, Justice Streit ordered arbi- 
tration. The arbitration commenced May 12. On July 9, 
the arbitrators awarded Commerce daniages measured by 
the amount of the contract price for the S.S. Barbara -- 
$2,750,000, plus other demages in the amount -f SEIS, 264), 
less the net proceeds to be realized upon the resale of 
the S.S. Barbara. 

As already described, Commerce sold the Barbara 
to Plaza Shipping, Inc. on May 1, 1972 for $700,000. 

On November 20, 1972 Justice Abraham J. 
Gellinoff issued a decision confirming the arbitration 
award. ‘This was affirmed by the Appellate Division, 
First Department, on April 5, 1973. Vantage Steamship 


Corp. v. Commerce Tankers Corporation, 41 A.D.2d 813, 
342 N.Y¥.8.2d 281 (lst Dept. 1973). 


On October 30, 1972 Vantage commenced an 
action in this court (72 Civ. 4619) against NMU and 
Commerce. Among other things, Vantage alleged that 


NMU and Commerce had been guilty of an unfair labor 


practice and had violated Section 1 of the Sherman 


Act. This is one of the cases being dealt with in the 
present opinion. 

On May 31, 1973 Vantage and Commerce concluded 
a settlement of all disputes between these parties. 
Vantage agreed to pay Commerce $760,000 in installments 

and Vantage 

over a period of time. Commerce/exchanged releases in 
which there were express reservations of rights against 
NMU. 

The net result of all these proceedings is 
that there remain for determination Commerce's claim 


against NMU for damages in 71 Civ. 582 and Vantage's 


claim against NMU for damages in 72 Civ. 4619. 
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Contentions of Commerce and Vantage 
Commerce and Vantage claim that NMU is liable 


for damages under Section 303 of the Labor Management 


5 


Relations Act, 29 U.S.C. § 187, which provides: 


"§ 187. Unlawful activities or conduct; 
right to sue; jurisdiction; 
limitations; damages 


"(a) It shall be unlawful, for the 
purpose of this section only in an in- 
dustry or activity affecting commerce, 
for any labor organization to engage in 
any activity or conduct defined as an 
unfair labor practice in section 158 (b) (4) 
Of ‘this titie, 


"(b) Whoever shall be injured in his 
business or property by reason of any 
violation of cubsection (a) of this 
section may sue therefor in any district 
court of the United States subject to the 
limitations and provisions of section 185 
of this title without respect to the 
amount in controversy, or in any other court 
having jurisdiction of the parties, and 
shall recover the damages by him sustained 
and the cost of the suit." 


Section 303 authorizes a suit for damages where there has 


been a violation of Section 8(b) (4) of the Nationel Labor 
Relations Act, 29 U.S.C. § 158 (b) (4). The relevant 


passages in Section 8(b) (4) are as follows: 
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"(b) It shall be an unfair labor 
practice for a labor organization or 
its agent -- 


x & & 


"(4). «4. ii) to threaten, coaérce, or 
restrain any person engaged in commerce 
or in an industry affecting commerce, 
where in either case an object thereof 
is -- 


"(A) foreing or requiring any 
employer or self-employed person 

to join any labor or employer organ- 
ization or to enter into any agree- 
ment which is prohibited by sub- 
section (@) of this section; 


"(B) forcing or requiring any 
person to cease using, selling, 
handling, transporting, ov. other- 
wise dealing in the products of any 
other producer, processor, or manu- 
facturer, or to cease doing business 
with any other person, . ..." 


The references to "subsection (e) of this 
section" is the Section 8(c) which was found to have 


been viclated by the Court of Appeals in its opinion 


in the NLRB proceeding. 486 F.2d 907. &s already 


described, that court held that Article I, Section 2 


of the NMU-Commerce agreement was a violation of 


13958 


Section 8(e). However, the mere making of a contract 
which violates Section 8(e) does hot tn and of itself 
give rise to a cause of action for damages. 

It is only where the added elements of Section 
8(b) (4) are found to exist that a cause of action for 
damages accrues. For instance, the latter section would 
be violated where a labor union threatens, coerces or 
restrains an employer with the object of forcing or 
requiring the employer to enter into the Section 8 (e) 
agreement. Similarly, Section 8(b) (4) woulé@ be violated 
if a labor union threatens, coerces or restrains an 
enployer in order to force or require him to cease 
doing business with another party. 

Commerce and Vantage claim that NMU violated 
Section 8(b) (4) in that (1) NMU coerced Commerce into 
entering into the collective bargaining agreement con- 
taining the Article I, Section 2 provision which vio- 
lated Section 8(¢); (2) that NMU coerced Commerce, and 
forced Commerce to cease doing busines. with Vantage, 
and forced a prospective charterer to cease doing 
business with Vantage -- such coercion and force being 


the strike threat contained in Article I, Section 2; 


(3) NMU restrained Commerce, and forced Commerce to 
cease doing business with Vantage, by obtaining the 
preliminary injunction from Judge Frankel. 

Commerce and Vantage further contend that NMU 
is liable under Section 1 of the Sherman Act. In the 


first place, Commerce and Vantage urge that there is no 


here 
labor law exemption from antitrust liability citing 


Connell Construction Co. v. Plumbers and Steamfitters 
Local Union No. 100, 421 U.S. 616 (1975). Vantage and 
Commerce then contend that NMU has Sherman Act Section 1 
liability on the following related but somewhat dif- 
ferent theories: (1) That the restraint on transfer 
clause involved a group boycott against certain potential 
purchasers of vessels and therefore constituted a per 
se violation; and (2) that the sale and transfer clause 
was the result of a combination or conspiracy between NMU 
and large shipping companies to enhance their competitive 
and financial position at the expense of smaller companies 
such as Commerce. 

Commerce and Vantage also rely upon certain 


common law theories. They contend that NMU wrongfully 
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induced the breach of the contract between Commerce and 
Vantage for the sale of the S.S. Barbara. Commerce and 
Vantage also contend that NMU is liable for obtaining a 
“wrongful injunction" -- i.e., the preliminary in- 
junction issued by Judge Frankel. 

Vantage claims that Article I, Section 2 
violated New York General Business Law § 340, known 
as the Donnelly Anti-Trust Act. 

The amounts of damages (before any trebling 
based upon the Sherman Act theory) are claimed to be 
as follows. Commerce claims that it is entitled to a 
total of $1,550,000, calculatea by taking the contract 
price for the S.S. Barbara ($2,750,000) and subtracting 
the amount realized upon the resale to another purchaser 
($700,000) and further subtracting the amount received 
from Vantage in the settlement ($700,000), giving a net 
total of $1,350,000, to which is added the costs of 
holding the S.S. Barbara after it was supposed to 


have been delivered to Vantage ($200,000). Vantage 


claims a total of $2,230,000, consisting of loss of 


profits on a charter it had for the S.S. Barbara with 


Standard Oil of California -- the alleged profits being 
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$1,500,000; amounts invested by Vantage in repair of 


the S.S. Barbara ($30,000); and the amount paid to 


Commerce in the settlement ($700,000). 


Contentions of NMU 

NMU denies the validity of each of the above 
theories. In addition NMU asserts certain affirmative 
contentions. NMU urges that the only action it took to 
enforce Article I, Section 2 was tc obtain an arbitra- 
tion award, and then suc in this court to enforce that 
award. NMU contends that it was the preliminary in-~ 
junction of Judge Fra:kel in this lawsuit which prevented 
the consummation of the sale of the S.S. Barbara to 
Vantage and the fulfillment cf the chaiter which Vantage 
had obtained for the vessel. NMU argues that Commerce 
and Vantage did not pursue available remedies in the 
Court of Appeals in a timely or appropriate manner. 
NMU contends that its liability, if any, is limited 
to the amount of the $10,000 bond posted for the 


preliminary injunction. 
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NMU also urges that the settlement of the 
mutual claims of Commerce and Vantage operates as a 
bar to any recovery by either of these parties against 


NMU. 


Further Facts 


Background of Article I, 
Section 2 


A substantial part of the evidence in this 
case relates to the contention of Commerce and Vantage 
that the restraint on transfer clause (Article I, 
Section 2) of the NMU-Commerce collective bargaining 
agre ment was the result of a joint cffort by laryer 
shipping companies to somehow prejudice the smaller 
companies and reduce competition. 

Commerce and Vantage contend that the large 
companies were attempting to inhibit free transfer of 
vessels so as to keep the contributors to the union 
pension funds "bound into the contributing group” 
(Commerce Post~-Trial Brief p. 28). Moreover, Comnerce 


and Vantage contend that the large companies were 


attempting to reduce competition in certain trade 
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3 
carried on by United States flag vessels. Commerce 


and Vantage allege that, since Article I, Section 2 


imposed its restrictions only upon sales to a United 


States flag operator, the result would be to encourage 
sales to foreign flag operators thus reducing the 
number of United States flag vessels. 

There is no direct evidence that these alleged 
purposes were discussed or agreed upon by the larger 
companies. Commerce and Vantaye assert that their 
Claims of combination or conspiracy on the part of the 
larger shipping companies are proved by circumstantial 
evidence about the background of the collective bargain- 
ing agreement in question, and about the methods used 
in negotiating this agreement. 

In the United States maritime industry there 
are separate unions representing the unlicensed seamen, 
the engineers, the deck officers and the radiomen. 

There are competing unions for the different 
categories of personnel -- an example being the NMU 
and SIU rivalry respecting unlicensed seamen. In one 
segment of the United States shipping industry the 
companies have contracts with a particular line-up of 


unions, as follows: 


Category 


Unlicensed seamen NMU 


Engineers Marine Engineers Bene- 
ficial Association ("MEBA") 


Deck officers Masters, Mates and Pilots 
("MMP ") 

Radiomen American Radio Association . 
("ARA") 


Among the shipping companies having contracts 
with this group of unions -- NMU, MEBA, MMP and ARA -~ 


are companies who have formed certain committees to act 


together in bargaining with the unions. One such com- 


mittee is the Tanker Service Committee ("TSC"), which 
represents certain large tanker operators. The other 
comm. ttee is the Maritime Service Committee ("MSC"), 
which represents certain non-tanker operators. For 
many years a lawyer by the name of Edward Silver has 
represented both the TSC and the MSC in negotiations 


with these unions. 
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Many companies other than members of the TSC 
and the MSC have collective bargaining agreements with 
this set of unions. These other companies have been 
referred to in this action as the “independents." 
Commerce was such an "independent" tanker company, operat- 
ing two tankers. Although the independents are not repre- 
sented by the TSC and MSC in any legal sense, the in- 
dependents have in practice generally acquiesced in 
the agreements worked out by the committees. 


fn 1961 or thereabouts NMU, MEBA, MMP and ARA 


entered into labor contracts which were due to expire in 


June 1965. In 1963 NMU agreed with its contract em- 
ployers that its agreement would be extended until 
June 1969, subject to possible "wage reopeners" in 
1967 or 1968. NMU hoped that the other unions would 
follow, thus creating some degree of stability in 
maritime labor relations. However, this did not occur. 
When the non-NMU contracts expired in 1965, there was 


a strike by MEBA which shut down a large segment of the 
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shipping industry. One of the problems was the 
contention that MEBA was not receiving benefits 
granted to MMP. 

When the 1965 agreements with MEBA, MMP 
and ARA were arrived at, one of the features of these 
agreements was what are known as "most favored nation" 
Clauses. These clauses provided basically that each 
union would receive the equivalent of the most favor- 
able treatment given to another union. The 1965 agree- 


ments were to last until June 1969. 


“The NMU contract, having been entered into 


prior to 1965, did not have a most favored nation 
clause. 

The most favored nation clauses proved to be 
highly unsatisfactory. An arbitration award in favor 
of one union would lead to an arbitration proceeding 
by another union claiming to be entitled to the benefits 


conferred upon the union in the first proceeding. 
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Moreover, during the 1965-1969 period serious 


questions arose regarding the funding of union pension 


plans. One problem related to what is called the "past 
service liability." 

When the union pension funds were established 
(the NMU fund was established in 1951), the companies 
became liable for contributions, not only for benefits 
based upon current services of the employees, but also 
for benefits based upon past services -- i.e., services 
performed by, employees prior to the idoption of the 
pension plan. By the late 1960's the companies as a 
whole were delinquent on their past service liabilitics 
to the extent of many millions of dollars. 

Subsequent to the conclusion of the 1965 labor 
contracts, the ARA obtained an arbitration award direct- 
ing that the past service liability of the companies to 
the ARA pension plan should be made up in a short period 
of time -- about five to seven years. This was a cause 
of severe consternation to the shipping companies. If 
the formula decided upon by the arbitrator with respect 
to the ARA were to be applied with respect to other 
union pension funds, the burden on the companies would 


be acute. 
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Lee Pressman, attorney for the MEBA, proposed 
a compromise. Under his proposal the funding of past 
service liabilities would be stretched out to either 

“15 or 25 years depending on the relative age of the 
vessels owned by a particular company. A company having 
vessels with an average age of more than 20 years would 
fund its past service liability over a period of 15 years. 
A company having vessels with an average age of less than 
20 years would fund the past service liability over a 
period of 25 years. It appears that in 1967 this 
proposal was agreed upon by the TSC and MSC and also 
by the group of unions -- NMU, MEBA, MMP and APA. The 
evidence is not precise as to whether the independent 
shipping companies agreed. The implication is that 
they acquiesced in their normal manner. 

Obviously the companies able to stretch their 
past service funding over 25 years would have a some- 
what lighter financial load than the companies required 
to do the funding in 15 years. Commerce and Vantage 


contend that this was one of the instances in which 
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the larger shipping companies combined to place the 


smaller companies at an economic disadvantage. The 
idea is that the larger companies had the newer fleets 
and dealt themselves the more favorable funding treat- 
ment. 

The weight of the evidence does not support 
this contention. For instance, United Fruit had a 
large fleet, but the age of the fleet was such as to 
put United Fruit in the shorter -- 15 year -- funding 
category. Commerce itself appears te have been eligibic | 
to receive the benefit of the 25-year funding. 

During this period, NMU and MEBA manifested 
concern about loss of jobs for their members due to 
discontinued operation of vessels or sale of vessels 
to companies not having contracts with these particular 
unions. 

On January 22, 1968 Joseph Curran, president 
of NMU, wrote Silver complaining: 

"The shipowners have been engaged in 

the sale and transfer of vessels and 

the merger of companies at such a rapid 

rate that new transfer agreements go 


into effect before the ink on the old 
ones is dry." 
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The letter stated that this situaticn prevented 
"stawility" in the industry and further stated that 
the union would take 
",..appropriate action to protect its 
contracts, the security of its pension 
programs, and the rights of our members 


and their families to receive the pension 
benefits which they have earned." 


NMU took no immediate actior. However, MEBA 


entered into discussions on the subject with Silver. 


The result was that in May 1968 MSC and MEBA agreed 


upon an amendment to their collective bargaining 
agreements in the form of a restraint on transfer 
clause of the kind which later became the Article I, 
Section 2 involved in this action. In other words 
the genesis of NMU's restraint on transfer clause was 
the MEBA-MSC contract amendment of May 1968. 

In late 1968 and early 1969 the unions and 
the TSC and MSC were preparing for he collective 
bargaining negotiations which would take place in 
connection with the expiration of the NMU, MEBA, MMP 


and ARA contracts in June 1969. 
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The subject. of funding the union pension 
plan was under further consideration, Funding of 
union pension plans was based upe:: contributions from 
the companies. An individual company would contribute 
on the basis of the number of man-days of employment with 
that company. If a company scrapped or sold vessels, or 
if it acquired more modern vessels requiring less crew, 
thi:. company's men-days of employment would be reduced. 
The practice in the industry was to have periodic 
calculations by actuaries as to the amounts of money 
required to fund the union pension plans and the number 
ot mau-~days being worked, and an assessment of the 
amount of money per man-day required to be contributed. 

The umions were concerned about the solvency 

of their pension plans because of loss of employment -- 
reduction in man-days -- in the United States maritime 
industry. The problem related to the entire subject 

of funding, both past service and present service 
liabilities. The concern existed despite the fact that 
in theory, even if man-days were reduced, solvency of 
the funds could we insured by actuarial adjustments 


increasing the contribution per man-day. 
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During 1968 and early 1969 NMU, MEBA, MMP and 
ARA reached an agreement among themselves that they would 
present, as far as possible, common demands to the ship- 
ping companies in the forthcoming 1969 collective bargain 
negotiations. This was designed to avoid disputes which 
had been created by different unions obtaining different 
benefits. The common bLargaining approach was also de- 
signed to do away with the most favored nation clauses, 
which were now condemned by both the companies and the 
unions. 

One of the demands which the unions agreed to 
make upon the companies was for guaranteed minimum coun: 
tributions to the union pension funds. It was also 
agreed that each of the unirnas would request the 
restraint on transfer clause which had been obtained 
by the MEBA from the MSC in May 1968. 

The collective bargaining negotiations opened 
on April 2, 1969. It had been arranged that these nego- 
tiations would be held on a coordinated basis involv- 


ing all of the unions -- NMU, MEBA, MMP and ARA. At 


the opening session on April 2 representatives of all 
the unions met together with company representatives. 
Thereafter, at least for a time, company representatives 
met with a different union each day on a rotating basis. 
Invitations to the negotiations commencing 
April 2 were given not only to the TSC and MSC companies 
but also to the independents, including Commerce. How-~ 
ever, there was little or no participation by the in- 
dependents. Commerce attended none of the sessions. 
The effect was that the negotiations on behalf of all. 
the companies were carried on by the representatives 
of the TSC and MSC. 
The first phase of the negotiations concerned 
what are called "economic terms" -- referring in general 


to wages, overtime rates, pension fund contributions 


and similar items. The second phase of the negotiations 


related to work rules and other items not covered by 
the economic terms. 

By July 1969 the economic terms had been worked 
out. These terms were incorporated in ‘memoranda of under- 
standing riveting to the different unions. Such a memo- 


randum, relating to NMU and the tanker companies, was 
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Signed by NMU and the TSC on July 16, 1969. This 
memorandum was sent to Commerce for signature. 
Commerce signed and returned it to NMU on July 13, 1969. 
Among other things, the NMU-tanker company 
economic terms provided that the tanker companies would 
guarantee pension fund payments to NMU under a formula 
which would provide a minimum of $44 million per year. 
It appears that this formula was intended to include 
both past service and present service obligations. 
With regard to the restraint on transfer 
Clause, it was apparently assumed by all parties to 
the negotiations that the clause, which had been adopted 
by MEBA and the TSC in May 1968, would be incorporated 
in all the collective bargaining pe eS being 


negotiated in 1969. There is no evidence of any 


debate or dispute on the subject. J. M. Calhoon, 


president of MEBA, wrote a letter to Silver dated 
June 25, 1969 "confirming" the purpose of the May 1968 
memorandum of understanding as to the restraint on 


transfer clause as follows: 
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“The original and continuing purpose 

of said Memorandum is: To preserve 

the jobs and job rights of the Com- 
pany's engineers covered by our col- 
lective bargainince agreement and to 
protect ant mainta‘n the wages, pension 
rights and other economic benefits and 
working conditions: provided such en- 
jineers undex said Agreement." 


The restraint on transfer clause was not in- 
cluded in the July 16, 1969 memorandum of understanding 
regarding the NMU-tanker company economic terms. It 
appears shat this clause was formally agreed upon at 
some point during the balance of the contract negotia-~ 
tions, which lasted u.itil sometime in December 1969. 

Subsequent tc July 1969, Commerce was sent 
three other memoranda of understanding relating to 
various provisions -~ on August 5, August 18 and 
September 30. None sf these dealt with the restraint 
on transfer clause. . 

However, the restraint on ivaneter clause 
(Article I, Section 2) was included in the final 


agreement ~~ the so-called "Bluebook," entitled "June 


16, 1969-June 15, 1572 Agreement Between Various ‘ianker 
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Companies and The National Maritime Dnion of America, 
AFL-CIO." Due to an oversight by NMU personnel, the 
companies were not actually requested to sign the final 


agreement or any memorandum indicating their assent to 


it. However, the agreement was put into effect. Commerce 


made no cbjection to the restraint on transfer clause or 


to any other provision. Commerce does not deny that it 
was in fact a party to the final agreement, although 
Commerce never signed it. 

‘It appears that the restraint on transfer 
cluuse was included in the other union contracts -- 
i.e., MEBA, MMP and ARA -- negotiated in 1969 with both 
the tanker and non-tanker companies. 

I reject the contention of Commerce and 
Vantage that the TSC and MSC, as far as any issue in 
this case is concerned, negotiated improperly for the 
benefit of the larger companies vis-a-viix the smaller 
companies such as Commerce. The restraint and transfer 
clause was a demand by the unions on all the companies, 


large and small. There is no evidence whatever to 


suggest that the larger companies promoted the restraint 
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on transfer clause in any way, or regarded it as a 
device to benefit them at the expense of the smaller 


companies. As to the matter of maintaining the pool 


of contributors to the union pension funds, it is 


clear that this was one of the reasons why the unions 
demanded the restra.at on transfer clause from all 

the companies. However, there is no evidence that 

the larger companies sought the restraint on transfer 
clause in order to lsck smaller companies into the 
group of pension fund eentributors. There is also no 
support in the evidence for the contention that the 
restraint clause was iuntenced tu encourage sales to 
foreign companies, thus reducing competition in United 


States flag trade. 


Sale of the 
S.S. Barbara 


As of late 1970 Commerce was owned by Vernitron 
Corporation of Great Neck, New York. The president of 
Commerce was Milton Pilalas. Herman S. Nathanson became 


president of Vernitron in November 1970. 
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Vernitron decided to discontinue its shipping 
business and to sell Commerce's two vessels -- S.S. 
Thalia and S.S. Barbara. Nathanson took charge of 
the arrangements for the sale of the vessels. Because 


of disagreements between Pilalas and Vernitron, Pilalas 


had little participation in the dealings relating to the 


sales of the Thalia and the Barbara. 

Nathanson was assisted by David Cohen, house 
counsel and assistant secretary of Vernitron. Vernitron 
also retained admiralty counsel -- Kenneth Simon. 

Firal negotiations for the sale of the v2ssels 
took place in late December 1970. The prospective 
purchaser of the Thalia at this time was Tanker "Four 
Lakes," Inc. For the Barbara, it was Vantage Steamship 
Corp. The president of Vantage was Philip Corletta. 

Simon was familiar with the restraint on 
transfer clause in the union agreements. The contract 
for the sale of the Thalia to Tanker "Four Lakes" 
contained a paragraph complying with that clause -- 


2 


4.@., requiring the continuation of the same unions. 
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This clause apparently presented no problem to Tanker 
“Four Lakes." 


Simon prepared a draft contract for the sale 


of the Barbara to Vantage. This draft contained a 


paragraph about continuation of unions. 

On December 22, 1970 the representatives of 
Vernitron -- Nathanson, Cohen and Simon -~- met with 
Corletta of Vantage. In the midst of disc. sing 
various matters, there was a brief ment*> nc. the 
union continuation clause. Corletts said that the 
clause must be eliminated because Vantage was an SIU 
company. Nathanson or dinon asked about a possible 
union problem for Commerce. Corletta replied that 
after the vessel was delivered this would be Corletta's 
problem. 

The contract for the sale of the S.S. Barbara 
by Commerce to Vancage was signed December 23, 1970. 
It did not contain a union continuation clause. The 
vessel was to be delivered on or before February 28, 
1971, althoughthe time could be extended for certain 
specified reasons, or for any reason beyond Commerce's 
control, to April 4, 1971. The contract would be ex- 
tended even after that date if Vantage did not give 


ndtice of cancellaticn. 
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Events ‘Subsequent to Sale 


A public announcement of the sales of the 
Thalia and the Barbara by Commerce was made on. 
December 28, 1970. Word of the sales was picked up 
by NMU shortly thereafter. There apparently was no 
problem from NMU's standpoint regarding the Thalia. 
However, NMU was concerned about the Barbara being 
transferred to an operator under contract with SIU. 
On January 7, 1971 Mel Barisic of NMU called Pilalas 
of Commerce to inquire about the sale. On January 11 
Barisic sent a letter to Commerce asking what steps 
would be taken to comply with Article I, Section 2 
of the Commerce-NMU contract. On January 13 Pilalas 
responded by letter stating that he had no reason to 
believe that the same unions would not be continued 
on the Barbara following the sale. 

At about this time, an NMU lawyer spoke to 
Corletta of Vantage on the telephone, requesting an 
undertaking from Vantage that Article I, Section 2 
would be complied with. Corletta refused to give 


such assurance. 
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On January 25, 1971 NMU made a demand for 
arbitration of its rights under Article I, Section 2 
respecting the sale ef the Barbara. This resulted in 
the arbitration held February 8 before Arbitrator Kheel 
and his decision in favor of NMU, all as described 
earlier in this opinion, 

In the earlier portion of this opinion ne 
titled "Prior Proceedings" f have described the main 
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features of the complex litigation which occurred 
during 1971-1973. Gertain ether details must be added. 
frustration of the saJe of the Barbara to Vantage and 
of a charter which Vantage had obtained for the Barbara; 


(2) the fixing of the injunctican ee by Judge Frankel; 


and (3) the timeliness ef the apy sellate remedies sought 


by Commerce and vantage. 


February 8, 1971 -- Vantage entered into an agreement 
with Standard Oil of California ("SoCal") to charter 
the Barbara to SoCal for one year commencing some time 


between February i5 and March 5, 1971. 
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As stated earlier, NMU sued in this court on 
February 9, 1971 to obtain enforcement of Arbitrator 
Kheel's award of February 8. 

At the time the Sombis ink was filed, NMU 
presented an order to. show cause for a hearing as 
preliminary injunction motion to restrain the sale of 
the Barbara in violation of Article I, Section 2. Judge 
Wyatt signed the order to show cause setting the hearing 
on the preliminary injunction motion for February 16. 
The order to show cause also contained a temporary 
restraining order. Judge Wyatt fixed the amount of the 
bond for the TRO as $10,000. 

On February 10 NMU and Commerce agreed to 
adjourn the hearing to February 23 and agreed that the 
TRO would remain in effect. 

On February 11 NMU posted the required $10,000 
bond. Under the terms of the bond the surety undertook 

", . . that the Plaintiff [NMU] 

will pay to the Defendant [Com- 

merce Tankers Corporation] so 

enjoined, such damages not exceed- 


ing the sum of Ten Thousand and 
No/100 ($10,000) as it may sustain 
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by reason of the injunction, 
if the Court shall: finally 
fecide that the Plaintiff was 
not entitled thereto; such 
damages to be ascertained by 
a reference, or otherwise as 
the Court shall direct." 


On Fekxvary 18 Commerce filed »apers support- 


ing Vantage's motion to intervene which h been filed 
February 16. Commerce also opposed NMU's motion for 
a preliminary injunction and requested that the TRO be 
vacated, or in the alternative asked that NMU be re- 
quired to post a bond in the amount of 32,750,000 to 
covex Comme~ce's potential loss of the ship sale 2nd 
an additional bond to cover Vantage's potential loss 
of the SoCal charter, 

Following a hearing on February 18, Judge 
Wyatt handed down a memorandum on February 19 granting 
Vantage's motion to intervene and holding that the 
temporary restraining order should be dissolved on 
condition that a bond be posted to cover contributions 
to the NMU pension fund. On February 22 Judge Wyatt 
signed an order based on that memorandum and fixing the 


‘amount of the bond as $278,361. 
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Commerce and Vantage agreed that each would 
provide half of this bond. Commerce arranged for its 
half. Vantage failed to provide its half. 

The preliminary injunction motion was heard 
on February 23 by Judge Frankel. On that day he orally 
restored the TRO. On February 24 Judge Frankel signed 
an order continuing the TRO on the basis of a $10,000 
bond posted by "JMU. On February 25 Judge Frankel 
signed a revised TRO, again fixing the bond at $10,000. 

Judge Frankel's decision of March 2, howaide - 
that a preliminary injunction should issue prohibiting © 
the sale of the Barbara in violation of Articte a BF 
tection 2, further held that the $10,000 amount of the 
TRO bond would be sufficient for the preliminary in- 
junction. Judge Frankel stated that in his view the 
protestations of Commerce and Vantage regarding threatened 
financial loss were not impressive. Judge Frankel noted 
that Commerce and Vantage had simply ignored the Article i; 


Section 2 provision, and had made their contract without 


a 
seeking /timely test before a court or arbitrator. 
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Judge Frankel's preliminary injunction of 
March 4 contained the provision: 


“ORDERED, that Plaintiff shall 
post a bond in the amount of Ten 
.Thousand ($10,000.00) Dollars for 
the payment of such costs and camages 
as defendant may be found to have 
incurred should it hereafter be de- 
termined that this injunction was 
wrongfully issued." 


Apparently none of the parties, in submitting proposed 
orders to Judge Frankel, considered the possible need 
to delineate the rights of Commerce and Vantage with 


respect to the bond or bonds. In any event, the caption 


of the order rcfers to Commerce as "Defendant" and 


Vantage as "Intervening Defendant." The paragraph in 
the order dealing with the bond refers only to a 
singular "defendant," which, literally read, would mean 
Commerce. In any event, no other bond was ever filed 
than the $10,000 sd £iled in the TRO. The sole 
beneficiary of this bond is Commexce. 

March 5, 1971 was the original deadline for. 
delivery of the Barbara by Vantage to SoCal on the 
charter. This deadline was orally extended. During 
the subsequent period of time there were intensive dis- 


cussions regarding possible mechanisms for carrying out 


1423a 


the SoCal charter for the Barbara. Vantage finally 
agreed that Commerce could charter the Barbara to 


SoCal, with Vantage reserving its right to sue Commerce 


for non-delivery oi the vessel, and for profits derived 


from the charter. However, SoCal refused to accept 
this proposal and/notitied Vantage that it considered 
the charter canceled. SoCal's cancellation was the 
result of complications regarding the injunction and 
union problems. The evidence shows that at least 
through the end of March SoCal would have chartered 
the Barbara if these problems had been resolved. 

On March 12, 1971 Commerce requested Vantage 
to free Commerce to sell the Barbara to another buyer. 
This request was without prejudice to any alleged damage 
claims of Vantage. It is clear that, following the 
cancellation of the SoCal charter, Vantage did not in 
fact wish to proceed with the purchase of the Barbara, 
at least at the contract price of $2,750,000. However, 
until May 26, 1971, Vantage continued to formally in- 
sist upor the delivery of the Barbara in order to 


preserve Vantage's legal rights. 
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On March 18 Commerce obtained an order to 


show cause, returnable March 23, for a resettlement 
of Judge Frankel's order of March 4. The proposed 
revision was a paragraph stating that Commerce was 
free to sell the Barbara to a purchaser other than 
Vantage, who could comply with Article I, Section 2. 
On March 24 Judge Frankel denied this application. 

As described earlier, Commerce at this time 
was involved in arbitration proceedings against Vantage 
under the aegis of the state court. Also, commencing 
in lets May cthere was an NLRB proceeding, resulting in 
an action in the federal court to obtain a preliminary 
injunction against NMU under 29 U.S.C. § 160(1), which 
was denied by Judge Croake on June 4, 1971. 

However, Commerce and Vantage had a right of 
immediate appeal from Judge Frankel's injunction of 
March 4. The chronology which is now set forth shows 
that Commerce and Vantage chose not to prosecute this 


appeal on any urgent basis. 
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No notices of appeal were filed until 
Vantage did so on April 1 and Commerce on April 2. 
Commerce filed the record on appeal with the Second 
Circuit on May 12 and obtained an extension for 
filing its brief until June 20. On June 17 Commerce 
obtained another extension to July 20. On July 19 
Commerce obtained a third estension to August 20, 1971. 

On July 20.Commerce filed a motion in the 
Court of Appeals requesting that the preliminary in- 
junction of Judge Frankel be suspended, modified or 
dissolved, or, in the alternative, that the bond required 
to be posted by NMU be increased to $2,750,000. On 
August 17 Commerce applied for an extension of another 


60 days to file its brief. This proposed extension 


would have lasted until October 19, 1971. 


On August 18 the Court of Appeals (Judges 
Feinberg, Mulligan and Timbers) denied the motion to 
vacate or amend the injunction and denied the request 
to increase the bond to $2,750,000. The court ordered 
that the appeal be expedited and that all briefs should 
be filed on or before September 29, 1971 with a hearing 
the week of October 4, 1971. This schedule was complied 


with. 
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As already described, the Court of Appeals 


considered together Judge Frankel's granting of the 
preliminary injunction in favor of NMU and uvudge 
Croake's denial of a preliminary injunction against 
NMU in the NLRB action. The Court of Apreals reversed 
both rulings on March 22, 1972, by which time the 
proposed sale of the Barbara to Vantage and the charter 
of the Barbara to SoCal were no longer feasible. 

Neither Commerce nor Vantage made any attempt 
to obtain immediate or accelerated action by the Court 
of Appeals oF either by motion for a stay, motion for an 
increased bond or swift prosecution of their appeal. 
Commerce's motion to suspend Judge Frankel's injunction 
or to increase the amount of the bond was not filed 
until 4-1/2-months after the entry of the injunction. 
Due to Commerce's repeated requests for extensions of 
time fu. filing its brief, the appeal was not heard 
until seven months after the date of the injunction, and 
the hearing would have been delayed further had it not 


been for the deadline imposed by the Court of Appeals. 


~P/ 
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There is every reason to believe that, had “x 


Commerce and Vantage proceeded immediately in the 


Court of Appeals, they could have obtained expedited 
review. The viability of the transactions involviny 
the sale and charter of the Barbara was cleariy threat- 


‘ened by any appreciabie delay. It is difficult to 


believe that the Court of Appeals would have isnored 


this. Exactly what response the court would haye made 


to a request for immeciate appellate action cannot, of 


course, be known. But Commerce and Vantage never 


attempted to obtain such relief. 


It should be noted that in August 1971 


Commerce hac discussions through a broker regarding a 


possible sale of the Barbara to a company called 


Northeast Petroleum Company, for foreign flag operation. 


Northeast at first offered $1.3 million and then re- 


duced its offer to $1 million. Northeast asked Com- 
merce to obtain a letter from NMU stating that NMU 


would not strike Northeast's United States facilities 


if Northeast bought the ship for foreign flag operation. 
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Counsel for NMU supplied a letter which made no express 
concessions, but stated "the eotiective bargaining agree- 
ment is self-explanatory." The sale to Northeast 
Petroleum did not go through. To the extent that Com- 
merce claims that NMU is responsible, I reject this 
argument. Certainly there is nothing in Article I, 
Section 2 which in any way prevented the sale of the 


Barbara to Northeast Petroleum. 


Conclusions of Law 
The Labor Statutes 
At an earlier pucint in this opinion i sur. 
marized the arguments of Commerce and Vantage in 


support of their claims for damages under Section 303 


of the Labor Management Relations Act, 29 U.S.C. § 187, 


and Section 8(b) (4) of the National Labor Relations Act, 


29 U.S.C. § 158(b) (4). I reject each of these argu- 


ments and hold that neither Commerce nor Vantage 


has a valid claim ynder these provisions. 


The argument that NMU coerced Commerce into 
} DP 


entering into the collective bargaining agreement con- 
taining the restraint on transfer clause is contrary to 


the facts. Commerce was content to have the TSC repre- 


sentatives, who had the maximum bargaining vower, 
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negotiate on its behalf. Commerce declined the 
invitation to participate in the negotiations, and 
took no exception to the terms agreed to by its de 
facto representatives. The practical necessities of 
this type of bargaining do not constitute the type of 
coercion requisite for a violation of Section 8(b) (4). 

I also reject the argument that the strike 
threat contained in Article I, Section 2 exerted co- 
ercion and force on Commérce and Vantage, causing the 
frustration of the sale of the Barbara to Vantage and 
the charter of the Barbara to SoCal- These arguments 
have nu factual support... The strike provision in 
Article I, Section 2 did not prevent Commerce from 
making the agreement for the sale of the Barbara to> 
Vantage. When it came to enforcing Article I, Section 2, 
NMU did not strike or threaten to strike. NMU went to 
arbitration and then to court. As to the SoCal ¢harter, 
this was frustrated as a result of the peeled in- 


junction and the impatience of SoCal with the legal 


complications with NMU. SoCal did not cancel because of 


any coercion from a strike threat. * 
/ 
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The final argument under Section 8 (b) (4) 
advanced by Commerce and Vantage is that NMU restrained 
Commerce and forced Commerce to cease doing business 
with Vantage, by obtairing the preliminary injunction 
¢ from Judge Frankel. 

Yae Fifth Circuit Court of Appeals has analyzed 
the statute and legislative history, and has held that 
resort to a court for a judicial remedy is not coercion 
within the meaning of Section 8(b) (4). Local Union No. 46 
v. Hardy Corp., 332 F.2d 682 (5th Cir. 1964). The court 
stated (p. 6°6): 

"We believe that the Congress 

used ‘coerce’ in the section under 

consideration as a word of art, and 

that it means no more than non- 

judicial acts of a compelling or 

restraining nature, applied by way 

of concerted self help consisting of 

a strike, picketing or other economic 

retialiation or pressure in a back- 

ground of a labor dispute. Our view 

is supported by the legislative 

history." 

On the basis of this well-reasoned authority, I reject the 


contention that NMU violated Section &(b) (4) by seeking 


and obtaining a preliminary injunction. 


' 


Sherman Act 
I have already found against the factual 
contentions of Commerce and Vantage regarding an 


alleged combination or conspiracy »y the larger shipping 


companies to enhance their financial and competitive 


position. However, this leaves open the question as 
whether the restraint on transfer clause in the col- 
lective bargaining agreement amounted to a per se 
violation of Sherman Act § 1. This, in turn, raises 
another question as to whether the restraint on trans- 
“er clause is exempt from the federal antitrust laws. 
Both of these issues involve difficult and 
compiex questions of law. The exemption problem de- 
pends upon the application of the recent Supreme Court 
decision in Connell Construction Co. v. Plumbers and 
Steamfitters Union No. 100, 421 U.S. 616 (1975), and 
earlier decisions, particularly United Mine Wor.:ers v. 
Pennington, 381 U.S. 657 (1965), and Meat Cviters Tocal 
189 v. Jewel Tea Co., 381 U.S. 676 (1965). The per se 


violation question also presents numerous problems. 
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It is inappropriate and unnecessary fr me 


to decide these questions. Even if Article I, Section 2 
were held to violate Sherman Act § 1, under the facts 
of this case I would necessarily hold that such vio- 
lation was not the proximate cause of the injuries sus- 
tained by Commerce and Vantage. 

NMU took no action to implement or enforce 
Article I, Section 2 other than to seek a determination 
of its legal rights by arbitration and by resort to 
this court. Prior to NMU's commencement of litigation, 
Article I, Section 2 had not deterred Commerce or 
Vantec: in a.y way. The provision had simply been 
sgnored. 

The proximate cause of the delay and final 
frustration of the S.S. Barbara transactions was the 
preliminary injunction issued by Judge Frankel in a 
case admittedly involving close and difficult questions 
of law. The problem created by the injunction was 
compounded by the long delay of .Commerce and Vantage 


in seeking an appellate remedy. 
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There can be no recovery in this case on any 
theory of antitrust violation. Commerce and Vantage 
can recover only to the extent permitted by the specific 
rules relating to injuries suffered as‘a result of the 


granting of an injunction. 


Remedy Regarding Injunction is 
Rule 65(c) of the Féderal Rules of Civil 


Procedure provides: 


“(c) Security. No restraining order 
or preliminary injunction shall issue 
except upon the giving o: security by 
the applicant, in svch sum as the court 
deems proper, for the payment of such 
costs and damages as may be incurred or 
suffered by any party who is found to 
have been wrongfully enjoined or re- 
strained. No such security shall-—be 
required of the United States or of an 
officer or agency thereof." 


There has been some divergence of view as to 
the rights, if any, of a party to recover damages for 
injury resulting from a preliminary injunction later de- 
termined to have been erroneously issued. The resolu- 
tion of the problem by the majority of the courts, both 


before and after the adoption of Rule 65(c) is as follows. 


eoy 
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In the absence of malicious prosecution, the seeking 
of injunctive relief is not a tort. However, a party 


obtaining a preliminar, injunction may be required, 


as a condition of obtaining the injunction, to provide 


a bond or other undertaking to indemnify the defendant 
for injuries resulting from the injunction, if the 
injunction is later overturned. In such a case re- 
covery by the injured party is limited to the amount 
of the bond or undertaking. Associated General Con- 
tractors v. Iliinois Conference of Teamsters, 486 F.2d 
972, 975 n.6 (7th Cir. 1973); United Motors Service, 


Inc. v. Tropic-Aire, Inc., 57 F.2d 479, 483 (8th Cir. 
1932); 7 J. Moore, Federal Practice 465.10[(1]), at 


65-98 (2d ed. 1975); Note, Recovery of Damayes on 
Injunction Bonds, 32 Colum. L. Rev. 869, 871 (1932). 
The Court of Appeals for the Second Circuit summarized 
the rule as sollows (Judge Learned Hand, joined by 


Judges Augustus Hand and Chase): 
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",ny one who acts honestly and does 
not subject himself to a charge of 
malicious prosecution is as free from i 
liability in invoking the action of a 
court as the court itself, and what he 
does under its order is not a wrong. 
The party aggrieved has ne remedy ex- Aly 
cept in so far as the court may have _ 
protected him by bond or otherwise, 
as a condition upon the ordez, and as \ 
security against its own errors." ae 
In Re Spencer Kello-~g & Sons, 52 F.2d ie. 
139, 135 (2@ Cir. 1341). \ 


Under this rule, the maximum liability of NMU 
with respect to the preliminary injunction is the amou.t 
of the $10,000 bond. As already described, this bond 
runs solely in favoz of Commerce. at 

I have not made detailed findings with respect 


to the damages of Commerce resultin, from the injunction. . 


However, it is clear that such damages are in excess of 


I hold that Commerce is entitled to judgment 


$10,000. 


against NMU for $10,000 in 71 Civ. 582. 


Since there is no bond in favor of Vantage, I 
hold that the complaint of Vantace in 72 Civ. 4619 must 
be dismissed. Benz v. Compania Naviera Hidalgo, S.A., 
205 F.2d 944, 948 (9th Cir.), cert. denied, 346 U.S. 
885 (1953). : 
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Commerce and Vantage assert that the preliminary 
injunction was entered under Section 7 of the Norris- 
LaGuardia Act, 29 U.S.C. § 107, and that damages in 
excess of the bond are recoverable under this statute, 
citing the Third Circuit decision in United States Steel 
Corp. v. Unitcd Mine Workers, 456 F.2d 483 (3d Cir.), : 
cert. denied, 408 U.S. 923 (1972). No extensive dis- 
cussion of this point is necessary. In the proceedings 
before Judge Frankel, there appears to have been no 
reference to Section 7 of the Norris-LaGuardia Act. Both 
Commerce and Vantage, in their papers filed at the time, 
txeeated the application fox pretiminary injunction as 
being under Fed. R. Civ. P. 65. fn any event, the 
weight of authority is contrary to the Third Circuit 
view, and holds that Norris-LaGuardia Act § 7 does not 
de;art from the common law rulis: limiting recovery to 
the amount of the injunction bond. Associated General 
Contractors v. Illinois Conference of Teamsters, 486 *.2d 
972, 975 (7th Cir. 1973); Int'l Ladies Garment Workers 
Union v. Donnelly Garment Co., 147 F.2d 246, 252-53 
(8th Cir.), cert. denied, 325 U.S. 852 (1945). See also 


Hoh v. Pepsico, Inc., 491 ¥.2d 556, 560 (2d Cir. 1974); 
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Detroit News Pub. Ass'n v. Detroit Typographical Union 
No. 18, 471 F.2d 872, 876 (6th Cir. 1972), cert. denied, 


41l U.S. 967 (1973). 


Miscellaneous Claims 
The foregoing discussion is sufficient to 
dispose of the claim of Commerce and Vantage that NMU 


induced the breach of the contract for the sale of the 


Barbara. In other words, the answer to this claim is 


that the proximate cause of the asserted injuries was 
the preliminary injunction, and the remedy of Commerce 
and Vantage is limited to the injunction bond. 
Vantage's contention that it is entitled to 
damages because NMU violated New York's Donnelly Anti- 
Trust Act can be disposed of on the basis of the clear 
holding in Connell Construction Co. v. Plumbers and 
Steamfitters Union No. 100, 421 U.S. 616, 635-37 (1975), 
that, even if there is no exemption from federal anti- 
trust. laws, there could be no application of state 


antitrust laws in a setting such as the present case. 
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With respect to NMU's contention that all 
claims of Commerce and Vantage are barred by the 1973 
settlement between these parties, I reject this de- 
fense. The releases exchanged between the parties 
expressly reserved the rights of Commerce and Vantage 


against NMU. 


Conclusion 
The counterclaims of Commerce against NMU 
in 71 Civ. 582 are dismissed, except that Commerce is 
entitled to judgment against NMU on the second counter- 
Ciain in the amount o£ $106,069. 
The complaint of Vantage in 72 Civ. 4619 is 


dismissed. 


No costs are awarded as against any party. 


NMU is directed to submit appropriate judg- 


So ordered. 


Dated: New York, New York 
March 31, 1976 


_ 


v tee “3 aa? * 
4 fey sh bree oy cee 


THOMAS P. GRIESA 
U.S.D.J. 
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FOOTNOTES 


l. Article I, Section 2 reads as follows: 


"Section 2. Sale and Transfer of Vessels. 
(a) The Company agrees with respect to eny 
vessel which is presently under or may here- 
after come under this Agreement, that if during 
the term of this Agreement said vessel is sold 
or transferred in any manner to any other busi- 
ness entity not covered by this Agreement for 
operation under United States flag (but not in- 
Cluding a vessel which the Company bareboat 
charters and the charter is terminated), said 
vessel shall be sold or transferred with the 
complement of employees who either are or shall 
be provided by the Union in accordance with the 
term: of this Agreement, or such number as may 
be agreed upon between the Union and the trans- 
feree. The term ‘transfer’ shall be construed 
to include any chartering of a vessel by the 
Company. 


"(b) The Company obligates itself to obtain for 
the benefit of the Union a written undertaking 
with the Union to be executed by the business 
entity to which the vessel has been sold or 
transferred that for the full term of the Agree- 
ment all of its terms and provisions shall apply 
to said vessel except as hereinabove provided and 
that said business entity will fully comply with 
all of the terms and provisions of this Agree- 
ment and any amendments thereto to preserve the jobs and 
job rights of the Unlicensed Personnel covered 
by this Agreement and to protect and maintain 
the wages, pension rights and other economic 
benefits and working conditions provided such 
personnel under this Agreement. 
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FOOTNOTES (continued) 


"(c) The Company agrees that if it desires 

to sell, bareboat charter or in any manner 
whatsoever transfer a vessel to another 
business entity, whether for United States 
flag or Foreign-flag registry, timely written 
notice to the Union must first be given prior 
to any such sale or transfer. 


"(d) This Section shall be deemed of the 
essence of the Collective Bargaining Agree- 
ment and in the event of any violation, the 
no-strike provision of this Agreement shall 
not he applicable." 


Originally Commerce and Vantaye contended that they 
would be entitled to dainages under Section 301 cf the 
Labor Maiagement Relacions Act, 29 U.S.C. y 185. Kew- 
ever, this section relates to suits "for violation of 
contracts between an employer and a labor organization." 
Neither Commerce nor Vantage is suing NMU on such a 
cause of action. 


United States intercoastal trade and certain other 
trade has been limited by law to United States flag 
vessels. 


The guarantees turned out to be somewhat illusory. 
By 1972 the companies were behind in their contribu- 
tions by several million dollars. NMU forgave the 
deficiency. 


%.. 


vii, ENDORS SEL: 


DEFENDANT'S NOTICE OF MOTION FOR ADDITIONAL & AMENDED FINDINGS 1441a 


OF FACT (72 CIV 4619 & 71 CIV 582) (Filed TT Bsr 1976) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION OF AMERICA, 
AeL-ClO, 


Plaintiff, 
Vv. 


COMMERCE TANKERS CORPORATION, 


aaseapiel : ie 71 Civ. ‘582 Cree) ° 


Counterclaimant, 


—~ 4 
———.. ——— 
Te ti aaa 


and 
VANTAGE STEAMSHIP CORP., 


Intervening 
Defendant. 


VANTAGE STEAMSHIP CORP. , 
Plaintiff, 
v. 72 Civ. 4619 Crea) 


NATIONAL MARITIME UNION OF AMERICA, 
AFL-CIO, 


Defendant. 


PLEASE TAKE NOTICE that defendant Commerce Tankers 


Corporation ("Commerce") will move this Court on April LY 


1976, at 5:00 P.M. of that day, or at such other time and 
place as shall be fixed by the Court for oral argument, 


pursuant to Ruie 52(b) of the Federal Rules of Civil 
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Procedure, for an order requesting the Court to make the 
additional and amended findings of fact set forth in 
Exhibit A annexed hereto. The grounds for this motion 
are stated in the annexed affidavit of D. David Cohen 


in support of the motion. 


Dated: New York, New York 
April + eee 


Yours, etc. 

D. DAVID COHEN 

Attorney for Defendant 
Commerce Tankers Corporation 
Office & P. O. Address 

500 Fifth Avenue 

New York, New York 10036 


ABRAHAM E. FREEDMAN, Esq. 
Attorney for National Maritime 
Union of America, AFL-CIO 

347 West 17th Street 
New York, New York 10011 


SURREY, KARASIK, MORSE & SEHAM 

Attorneys for Vantage Steamship 
Corporation 

500 Fifth Avenue 

New York, New York 10036 


¢ 


ONAL™AND AMENDED FINDINGS OF FACT ANNEXED . 1hh3e 


~~ “TO FOREGOING NOTT 
EXHIBIT A 


Annexed to Notice cf Motion 


Pursuant to Rule 52(b) 


All of the abbreviations used herein shall have 


the same meaning ascribed to such terms as in this Court's 


opinion of March 31, 1976. 
SECTION L 


1. At 211 relevant times hereto, there was a 
rule of law arising out of the decisions of the Labor Board 
and various courts, unique to the maritime industry that 
where there is a fleet of vessels, one or more ships, and 
that shipowner has collective bargaining agreements with a 
union, and then that company purchases another vessel, the 
vessel as an entity accretes to the fleet-wide unit of the 
purchasing company. (Schulman, Tr. p. 486, Item 7, Exh. 


103.) 


2. In early 1968, MEBA was concerned about the 
severe impact on MEBA's pension plan and other interests 
stemming from the sale of vessels to non-MEBA contracted 


companies. (Exh. 47A.) 


3. On February 1, 1968, Mr. Silver suggested to 
the President of the NMU that a meeting oe held at the 
earliest conve..ient time to discuss the NMU request for a 
proceduce prucectiag NMU contracts where vessels or companies 
are transferied, (Siiver, Tr. pp. 426-28; Exhs. 50, 51.) 
There is nu eviceuce as to whether this meeting was in fact 


held. 


\ 


v’'On May"31, 1968, MEBA obtained the first known 


‘restraint-on-transfer agreement from seven dry cargo com- 
panies comprising the membership of the Maritime Service 


Committee ("MSC"). (Exh. 32.) 


5. The MEBA restraint-odn-transfer provision was 
negotiated by Mr. Lee Pressman, representing the union, and 
Mr. Edward Silver, representing the employers and Mr. Lee 
White, owner of one of the MSC member companies. (Silver, 


aes Be 271.) 
6. At on about the same time period Messrs. 


Pressman, Silver and White were discussing the industrywide 
pension pooling provisions which later came to be incorporat- 
ed in all of the maritime industry agreements with MEBA and 


NMU. (Silver, Tr. p. 314.) 


7. The 1969 Tanker Service Committee ("TSC" agree- 
ment with the MMPO for annualized fixed dollar amounts cf 
pension contributions was conditioned upon the clause being 


imposed on an industrywide basis. (Exh. .35.) 


8. Neither the NMU nor the NMU contracted employ- 
ers sought the prior approval of the Federal Maritime Commis - 
sion before entering into the agreement for pobling of their 
pension obligations. Shipping Act §§ hoy 475. 66 U8.6,. 8 
814-16. Volkswagenwerk v. Federal Maritime Commission, 390 


U.S. 261 (1968). 


9. The NuU first circulated the Bluebook contain- 
ing the restraint-on-transfer clause to all tanker operators 
including Comneree ii February of 1970, (Exh. 13; Spector, 


Tr. pp. &35-36.) 
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10. As of January 1971, no employer representa~- 


tive had signed the Bluebook or any other agreement with 


- respect to the restraint-on-transfer. (Spector, Tr. pp. 
794-96.) The Bluebooks were first circulated and signed 
after an NLRB administrative law judge erroneously found 


the restraint-on-transfer provisions to be lawful. (Id.) 


11. Vantage's collective bargaining agreement 
with the SIU required in accordance =e pre-existing in- 
dustry practice and established rules of the NLRB that 
Vantage recognize the SIU as the collective bargaining 
representative for all unlicensed seamen eistnend upon its 
vessels, including after-acquired vessels. (Corletta, Tr. 


pp. 1100-04, Exhs. V2 thru v6.) 


12. Under the 1969 pension pooling agreements, 
the NMU would not have lost one single penny in pension 
contributions if the BARBARA (or any other NMU vessel) was 
transferred to Vantage or any other SIU contracted owner 
or to foreign flag owners, but all the ship owners who 
were parties te the contract would have to make up the 


deficit. (Silver, Tr. pp. 366-368.) 


13. All United States flag vessels compete in 
the business of the carriage of cargoes in the coastwise 


trade. (Redard, Tr. pp. 1262-63.) 


14, Employers operating NMU vessels compete with 
cuploycrs operating SIU vessels in the coastwise trade. 


(Redard, Tr. pp. 1262-63.) 


. ¥ ve oe. Onipa PS, e rnose who wire | 
members of the TSC, compete with independent tramp tanker 
operators, like Commerce and Vantage, for the same charters. 


(Redard, Tr. p.-1262.) 


16. The officers of NMU were cognizant that a 
sale foreign as opposed to a sale to Vantage (or other SIU 
owners) would benefit other NMU owners "who had the same 
types of vessels that were struggling for the same type of 


cargoes" because "when the vessel had been transferred for- 


eign it is no longer able to compete in the coastwise trade." 


(Wall, Exh. 86 p. 5.) 


SECTION II 


17. On or before March 25, 1968, Mr. Silver sug- 
gested to the various maritime unions that a contract ex- 
tension be arrived at through joint meetings of the several 


unions. (Exh. 47A.) 


18. No independent companies were invited to 
participate in the negotiations which resulted in the ini- 
tial MEBA restraint-on-transfer agreement with the MSC. 


(Silver, Tr. pp. 269-280.) 


19, Once the MSC agreed to the restraint-on- 
transfer clause for the MEBA, it became a foregone conclu- 
sion that the 1SC would have to so agree, and that the NMU 


would also get the clause, (O'Connor, Tr. 9. 517.) 


20. On October 30, 1968, the NMU proposed to 


the MLC that the employers contribute to the NMU pension 


% 
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and welfare plans based upon their prospective potential 


gross earnings capacity. (Exh. 38.) 


21. In late 1968-early 1969 there were private 
discussions between the TSC and MSC and the maritime unions 
regarding industrywide pension funding. (Silver, Tr. pp. 


. 311-314, Barisic, Tr. pp. 104-07.) 


22. By December of 1968 the NMU's proposai for 
funding based upon employers' gross earning capacity had 
been dropped and an industrywide guaranteed funding pro- 


gram substituted in place thereof. (Exh. 39.) 


23. In December of 1968 the NMU had meetings 
with MEBA, MSC and ARA in Miami, Florida. The meetings 
were specially called and the participants travelled 
specially to Miami for the mectings. (Wall, Exh. 86.) 

The weight of the evidence indica*es that the inter-union 
meetings held by the maritime unions in Miami were request- 
ed by Mr. Silver on behalf of the MSC and TSC employers. 


(Exh. 47A; Exh. 40.) 


24. The Miami meetings resulted in certain con- 
cessions by the unions to the employers. (Silver, Tr. pp. 


327-329, 420-422; Exh. 40.) 


Pension pooling provisions included in the 


1969 NMU contract required industrywide pension contribu- 


tions to the NMU of $44 million per annum, (Spector, Tr. 


pp. 888-901.) 


’ 
te a a ec ae sine eae ule & 


CO ee eames a see team =~ celia eg . 7 


26. The formula by w 


hich tne $44 million per 
annum industrywide contribution scheme \as agreed upon 


for' the employers by Mr. Silver. (Silver, Tr. p. 313.) 


27. The NMU agreed in its negotiations with 
the MSC and TSC that they were agreeing on industrywide 


provisions. (Barisic, Tr. pp. 141-47.) 


28. The NMU reached an understanding with the 
MSC and TSC in the 1969 negotiations that there could te 
only one contract, an industrywide contract. (Barisic, 


Tr. pp. 141-47.) 


29. The NMU's initial written proposition to 
the MSC. and TSC in connection with the commencement of 
the 1969 negotiations required that th2 companies agree 


upon a restraint-on-transfer clause. (Exh. 73.) 


30. The NMU acted in concert with the other 
maritime unions and in combination with the MSC and TSC 
in agreeing to the restraint-on-trans{er provisions. 


(Exh. 73.) 


31. The MSC and TSC reached an oral agreement 
with the NMU on the inclusion of a restraint-on-transfer 
clause in the 1969 agreement sometime between September 
and December of 1969. There is no evidence that any inde- 
pendent companies we.«¢ invited to participate in any way 
in the September-December 1969 negotiations. (Silver, Tr. 


pp 265-66, 295.) 


4 
32. As at June 16, 1969, 140 ocean-going tankers 


were owned by tanker companies with collective bargaining 
agreements with the NMU. During the four years following 

the imposition of the restraint-on-transfer clauses in the 
maritime industry, 11 (7.8%) of such tankers were scrapped 
and 14 (10%) were sold to foreign flag owners. In addition, 
22 tankers were withdrawn from active service or put on lay- 
up status. As a consequence, the number of tankers compet- 
ing for the business of the carriage of cargoes in the coast- 
wise trade was dramatically reduced. Substantially the same 
effect was obtained with regar.: to dry cargo vessels covered 
by NMU collective bargaining agreements. Of 364 vessels 
under contract with the NMU as of June 16, 1969, 51 were sold 
foreign and an additional 135 were scrapped in the four 

years following the adoption of the pension pooling and re- 


straint at transfer provisions. (Exhs. 76 through 79.) 


33. The testimony of Mr. Silver that he did not 
realize the impact of the restraint-or-transfer provisions 
was not credible. (Silver, Tr. pp. 275-78.) The stipulated 
testimony of Mr. Wall that he did mg? recognize the fact 
that forcing NMU vessels foreign and out of the coastwise 
trade effectively worked to secure more NMU jobs and more 
business for NMU employers was more credible. (Wall, Exh. 


86; 0.5) 


SECTION I1I 


34. In Octeber of 1970 Commerce's parent company 


determined that « scale cf Commerce's vessels was required 


_for its financial reorganization and Commerce made a public 
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announcement to that effect. (Sachs, Tr. 19, 448; Exh. 3.) oe 
35. The officers of Vernitron representing 

Commerce in connection with the sale of the Vessels were 

unaware of the fleetwide rule, unique to the maritime in- 


dustry. (Nathanson, Tr. pp. 448, 454, 457-60.) 


- 
~ 


36. The evidence demonstrates that neither 


: Kora ae 
y 


Commerce nor Vernitron proceeded in secret with respect to 


their intention in 1969 to sell Commerce's vessels. (Sachs, 


oe 


ifs. PP. 20-26; Exhs, 3, 4.) 


37. As of Wednesday, January 7, 1971, repre- 
sentatives of the NMU knew from information supplied by 
Commerce of the prospective sale of the BARBARA to Vantage, 
and knew that Vantage as an SIU contracted company could 
not and would not continue NM. crew and contract seieducint 


to the purchase, .(Exhs. 11; 12.) 


38. On January 25, the NMU made its first demand 
of Commerce for arbitration and the matter was set down by 


the arbitrator for February 8. (Phillips, Tr. p. 1010.) 


39. On or about February 4, 1971, the representa- 
even of Conmerce learned for the first time of Vantage's 
fleetwide collective bargaining agreement with the SIU, 
which was uniyue co the maritime industry. (Nathanson, Tr. 


p. 467.) 


40. On February 5, 1971, Commerce requested NMU 


to waive the risiraint-on-transfer provisions to permit the 


a8 
te 


= co ole 


i sale of the BARBARA to Vantage and offered to pay to the 
union any pension contributions to be lost. The NMU re- 


fused, (Nathanson, Tr. pp. 463-464.) 


41. On Monday, February 8, the "arbitration" 
was held before Mr. Kheel. No witnesses were called. No 
testimony was taken. No documents or other evidentiary 
material were presented to the Arbitrator. The entire pro- 
ceeding took 20 to 30 minutes. The Arbitrator rejected 
Commerce's request for a 72-hour delay to prepare for the 
arbitration and brief the legal issues, and at NMU urging 
entered an arbitral award requiring Commerce to comply with 
the restraint-on-transfer agreement. (Simon, Tr. pp. 64-65; 


Exh. 88; Phillips, Tr. pp. 984-87.) 


42. On Tuesday, February 9th, the NMU filed a 
complaint for confirmation of the Kheel award and obtained 
a temporary restraining order upon the posting of a $10,000 
bond. No argument was made by Commerce or its counsel as 
to the amount of the bond on the initial issuance of the 
temporary restraining order by Judge Wyatt. (Simon, Tr. 


pp. 67-68.) 


43. The NMU's petition for confirmation of the 
arbitration awaru and subsequent affidavit annexed copies 
of the NMU Bluebook containing the restraint-on-transfer 
provisions withvuut disclosing to the Court that those pro- 


visions were enly orally agreed to by Mr. Silver and that 


they had not bcei. signed by any employer organization as 


Of February 1971. (Exh. 30.) 


j 
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44. The Phillips Affidavit (Exh. 30) representa- 


tion to Judge Frankel that Commerce will not suffer harm if 
enjoined because the "NMU has been advised that negotiations" 
for sale to another purchaser who is in a position to recog- 


nize the NMU was made without basis in fact. (Phillips, Tr. 


p. 993, et seq.) 


45. The Sovel letter (Exh. 32) representation to 
Judge Frankel as to how NMU learned of the impending sale 
omitted important telephone contact between NMU and an employ- 
ee of Commerce which would have shown that NMU was well aware 
of non-involvement by Mr. Pilalas in the eee een 


(Spector, Tr. pp. 842.) 


46. Under the SoCal charter the vessel BARBARA 
was due to be delivered to SoCal within hours after the 
issuance of Judge Frankel's order of preliminary injunction. 


(Exh. V7.) 


47. In late February and March of 1971, Commerce 
and Vantage met and sought to make alternative arrangements 
for the employment of the Vessel BARBARA during the pendency 
of the litigation. Those discussions failed because of the 
parties' inability to deal with the effect of the NMU in- 


junction. (Levine, Tr. pp. 1080.) 


48. Commerce's lawyers believed that the NLRB 
action was important to upsetting Judge Frankel's injunc- 


tion. (Nathanson, Ir. pp. 611-12.) 


49. Judge Frankel's order of preliminary injunction 
conceded that the NLRB had primary jurisdiction of the ques- 
tion of whether the restraint on transfer clause was illegal 


under the labor. laws. 


50. Commerce, its lawyers, and the officers of 
its parent company made continuous efforts to get the NLRB 
to move quickly with respect to the unfair labor charges 


asserted against the NMU. (Nathanson, Tr. pp. 611-15.) 


51. Commerce did not seek expedited appeal of the 
order of preliminary injunction but did move on May 27, 1971 
within 72 hours after the NLRB's commencement of unfair 
labor practice charges for immediate vacation of the injunc- 


tion. Judge Frankel referred the application to Judge Croake. 


52. The NMU waited until after Judge Croake had 
held a hearing (on June 4) and initially decided (on June 22) 
to vacate the preliminary injunction to raise the argument 


that the pendency of Commerce's appeal foreclosed such relief. 


53. On July 15, 1971 Judge Croake determined that 
jurisdiction to modify the preliminary injunction did not 
lie in the District Court. Commerce immediately noticed its 
motion under Rule 8 of the Rules of Appellate procedure for 
vacation of the injunction or increase in the bond and 


Commerce also sought expedited appeal. 


54. During this time, Commerce clso sought through 


court action and otherwise to vet a cancellation of its ob- 
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43 ligation to sell the vessel to Vantage, which was unable to 


buy it under the terms of the injunction. (Nathanson, Tr. 


pp. 556-57; Exh. 57.) 


55. On March 29, 1971, Commerce begged the NMU 
to permit an unrestricted tender of the vessel to Vantage 
and thereby end the incredible contractual bind that 
Commerce was in. (Nathanson, Tr. pp 468-69; Exh. 52.) 
The NMU refused at least partially because NMU desired to 
make a test case out of Commerce's problems. (Sovel . 


colloquy with Court, Tr. pp. 701-05.) 


56. In the spring of 1971, there was a precipi- 


tous drop in the value of the vessels. (Redard, Tr. p. 1262.) 


57. Commerce made continuous efforts to sell the 
vessel BARBARA at the best possible price. (Levine,Tr. pp. 


1019-46; Exhs. 75B and 89 thru 96.) 


58. The Vessel BARBARA was purchased by Plaza 
Shipping, Inc. (''Plaza"') in April 1972. Plaza operated it 
at a loss for one year and then sold it to a foreign flag 
purchaser. The NMU made no attempt to stop Plazu'’s sale of 


the BARBARA to foreign flag owners. (Berke, Tr. pp. 712-14.) 


59. The NMU's successful preliminary enforcement 
of the restiaint-or transfer clause sparked a controversy 
betweeu Cu.j.wnerce and Vantage (Exhs. 56 through 72.) which 
was also resolved by arbitration court proceedings and ul- 


timately ccettlement agreement. (Exh. 9.) 
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60. Commerce's settlement with Vantage was based 
solely on financial considerations (Nathanson, Tr. p. 608.) 


Commerce believed after a preliminary investigation of 


Vantage's financial condition by outside auditors that fur- 


ther pursuit of litigation against Vantage would have re- 
sulted in an even lesser recovery than that which was ob- 


tained. (Nathanson, Tr. pp. 604-07.) 


AFFIDAVIT OF D, DAVID COHEN IN SUPPORT OF FOREGOING MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW \ORK 
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NATIONAL MARITIME UNION OF AMERICA 
AFL-CIO, 


Plaintiff, 
Vv. 
COMMERCE TANKERS CORPORATION, 


Defendant- 
Counterclaimant, : 71 Civ. 582 


and 
VANTAGE STEAMSHIP CORP. , 


Intervening 
Defendant. 


VANTAGE S'NQAMSHIP CORP., 
Plaintiff, 
FACIW SEIY 
Vv. 


NATIONAL MARITIME UNION OF AMERICA , 
AFL-£10, 


Defendant. 


STATE OF NEW YORK ) 
§88.; 


COUNTY OF NEW YORK ) 


D. DAVID COHEN, being duly sworn, deposes and says: 


1. I am one of the attorneys of record for 
Gefendant-cross claimant Commerce Tankers Corporation 


("Commerce"). I submit this affidavit based upon my 
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personal knowledge of the facts and circumstances herein 
set forth in support of Commerce's motion pursuant to 
Rule 52(b) of the Federal Rules of Civil Procedure re- 
guesting the District Court to make the additional and 
amended findings of fact set forth in Exhibit A to the 


notice of motion and hereby made a part hereof. 


2. To say the least, Commerce disputes the 
determinations of the District Court to the effect that 
Commerce is entitled to a recovery against the plaintiff, 
National Maritime Union ("'NMU"'), solely upon the theory 
of wrongful injunction and that the award to Commerce, 
notwithstanding its actual unreimbursed losses in excess 
of $1,500,000, should be limited to $10,000, the amount 
of bond posted by the NMU in connection with its securing 


of the wrongful preliminary injuaction. 


3. Your deponent does not presume, however, that 
Commerce will be able to persuade the Court to reverse its 
findings essential to those determinations. A timely 


motion to amend the Court's initial findings of fact or 


conclusions of law is appropriate even when it is un- 


accompanied by a motion for amendment of the judgment. 
5A, Moore's Federal Practice, 452.12 at pp. 2754-2755. 

4. Commerce does request that the Covrt make the 
additional and amended findings set forth in Exhibit A in 
order to set forth the controversy with the greatest pos- 


sible clarity for the benefit of the Second Circuit Court 
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of Appeals to which Commerce will promptly appeal from 
the judgment herein. The findings of fact sought by 


Exhibit A are divided into three categories. 


5. Section I of Exhibit A: These items are 
largely undisputed (at least to the extent that there is 
not conflicting evidence). Witness, transcript and ex- 
hibit references supporting each proposed finding are set 
forth in parentheses. Commerce assumes that the Court 
omitted making specific findings with respect to such 
matters on the basis of relevance to its ultimate de- 
terminations. Nevertheless, the omissions give rise to 
possibly conflicting views “hat the Court's failure to so 
find was predicated upon other grounds. It will assist 


the cause of justice if the Court either adopts the find- 


ings set forth in Section I or makes other specific find- 


ings reflective of the Court's view of the facts. 


6. The findings sought by Section II of Exhibit A 
relate to various contested facts and, in particular, the 
credibility of certain witnesses supporting the NMU's 
"innocent" interpretation of the adoption of the restraint- 
on-transfer clause. In view of the Court's decision of 
March 3lst, Commerce does not expect the Court to adopt 
its proposed findings in full in this respect, however, 
specific findings, even if contrary, would again serve to 
clarify the record for the Court of Appeals, an end pre- 


sumably shared by all litigants as well as the Court. 
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7. The proposed findings * Section III of 
Exhibit A relate to one issue, and one issue alone. 
The Court has er to place great weight upon Com- 
merce's alleged delay in the prosecution of its appeal 


from Judge Frankel's injunction. The Court's discussion 


of this issue at pages 42-45 of the Opinion of March 3lst 


is a grave disservice to the cause of truth and equity 

in this litigation. The fact is that Commerce diligently 
sought at all times to get out from under the yoke of the 
oppressive terms of the preliminary injunction enforcing 
the restraint-on-transfer clause. On the threadbare pos- 
sibility that the Court has failed to recall the facts 
put before it during the trial held in January of 1975, 
your deponent will set forth hereinafter the conscientious, 
concerted, and never-ending efforts which I and other 
attorneys personally made on behalf of Commerce's cause 
in this regard. I assure the Court that there was not a 
day nor a minute's delay in our efforts to reverse the 
fact of the injunction. To suggest otherwise is a severe 
and ungenerous accusation against me and my co-counsel, 
to our great personal and professional prejudice. I, 
therefore, truly beg the Court to reconsider the findings 
contained on pages 42-45 to include all of the facts set 
forth in Section III of Exhibit A, and state as follows 


in support of this request. 


8. Together with special admiralty counsel, 


Kenneth Simon, Esq., I represented Commerce in connection 1460a 


with its negotiations for the sale of the BARBARA to 
Vantage. At no time in these negotiations or otherwise 
prior to late January 1971, was I made aware of either the 
provisions of the NMU restraint-on-transfer clause or of 
the fact that a labor law dispute in which Commerce was 

in any way involved was presented by the contemplated 


sale,* 


9. On January 25th, the NMU demanded an arbitra- 
tion with Commerce.” * Due to an illness in my family of 
an emergency nature, I had to leave my office that day and 
for several days thereafter. When I returned, I immedi- 
ately set in process a meeting with Vantage which was held 
on February 4th. The purpose of the meeting was to get it 
to "take care" of existing unions, which we understood to 
be Vantage's obligation. On Thursday, February 4th, I 
learned for the first time of the unique principle of 
maritime labor law knoyn as the "fleetwide oo and of 
Vantage's collective bargaining arrangements with the SIU 
in accordance with the fleetwide rule that made it unable 


to assume the NMU crew and contract. Commerce offered to 


*as of December 22, 1970, my simplistic view of labor 
unions was that they were selected by the employees 
not by one employer's promise to another employer. 
It is a view that the Supreme Court has since expressly 
adopted. Howard Johnson Co, Inc. v. Detroit Local Joint 
Exec. Bd., 417 U.S. 249, 94 Sup. Ct. 2236 (1974). 


*kThe demand, made orally and telegraphically confirmed, 
contained no hint whatever that the NMU would seek 
injunctive relief. 
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cancel the contract of sale, but Vantage could not cancel 
because of its obligation to deliver the vessel to Soca? 


* 
on a long-term charter. 


10. Commerce then caused a meeting to be set up 
with the NMU for the very next day, Friday, February Sth. 
At that mecting Commerce attempted unsuccessfully to get 
a waiver of the restraint-on-transfer clause in order to 
permit it to close the already-contracted sale to Vantage. 
The NMU refused, and refused also to adjourn the arbitra- 
tion that Arbitrator Kheel previously set for Monday, 


February 8th. 


11. Thrown by this series of events into a con- 


**k 
troversy of first impression and monumental proportions, 


*The Court erroneously found that the Socal charter was 
entered into on February 8th (Op. p. 36). It is a 
Stipulated fact that the charter was entered into on 
January 25th (Joint Stip. Item 20; Tr. pp. 1125-27; 
Ranh. 37). 


**The Court is "forgiving" of the NMU's wrongs because it 
was a "close question" as to whether the restraint-on- 
transfer clause was legal or illegal. This reasoning 
ignores the basic fact that NMU Article I, Section l 
(the fleetwide rule) and Article 1, Section 2 (the 
restraint-on-transfer clause) were in direct conflict 
at all times after January of 1970. The misadventure 
that occurred to the BARBARA was bound to happen to some 
owner of some vessel the very first time that any NMU 
owner attempted to sell a vessel to an SIU contracted 
owner. The NMU no less caused the damage, because Mr. 
Silver and the others involved in ncgotiating the claase 
"phrased" it cutely so that it would "present a real 
problem" with uncertain legal consequences. (Tr. p. 
278) 
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I attended a meeting at Arbitrator Kheel's office on the 


morning of February 8th. I informed the Arbitrator of 

the circumstances of the sale, and requested a 72 ad- 
journment of the arbitration in order to prepare for it. 
The NMU's counsel successfully persuaded Mr. Kheel to 
grant to it an arbitral award of injunction requiring 
Commerce to comply with the restraint-on-transfer clause.* 
It is already a matter of record not necessitating repeti- 
tion that the NMU obtained this award without witnesses 

or sworn testimony of any kind or any other "evidence". 
Arbitrator Kheel simply enforced the "contract" leaving 
Commerce's multiple challenges to its legality to the 


courts, 


12. On February 9th, the NMU, on telephone notice 
to Mr. Simon, obtained the initial temporary restraining 
order ("TRO") enforcing the arbitral award of injunctive 


relief. With my consent, Mr. Simon adjourned the return 


* 
It is simply too late in this controversy to give any 
quarter to the NMU's counsel's deccitful explanations 
for its refusal to grant Commerce's reasonable request 
of 72 hours delay to prepare for the arbitration. 

The reason that the NMU desperately required an 
arbitral "victory" without an arbitration was because 
of its necessity to hide the critical fact that as of 
February 8, 1971, neither Comnerce nor any other em- 
ployer representative had executed a written restraint- 
on-transfer agreement, a fact which counsel even sought 
to hide from the trial court. (Compare Tr. pp. 116-123 
with Tr. pp. 794-796.) 
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date of the NMU petition for confirmation of the eward 
from February 16th to February 23rd. This was the only 
adjournment which Commerce ever obtained for the con- 
venience of counsel. We sought this one-week extension 
because both February 12th and February 15th were office 
holidays and we did not believe ourselves capable of do- 
ing justice to the legal issues in time for a hearings on 


the 16th. 


13. As the Court knows, Vantage intervened on 
the 16th. Commerce supported Vantage's motion for inter- 
vention and vacation of the TRO on the 18th. After ex- 
tensive oral argument on the 18th, Judge Wyatt issued his 
decision and order vacating the TRO on two conditions: 
the filing of a bond co protect the NMU against pension 
losses re Vantage's undertaking, which was immediately 
given, to abide by the NLRB's determination of the juris- 
dictional controversy. The NMU did not submit any papers 
requesting a preliminary injunction until February 22nd, 


one day before the matter was heard by Judge Frankel.” 


14. On March 2nd, Judge Frankel -rendered his 


decision granting the preliminary injunction. That day 


*Rule 65(a) provides: No preliminary injunction shall 
be issued without notice to the adverse party. Rule 6 
fixes the notice requirement for all motions, other 
than those which may be heard ex parte, as not later 
than five days before the time specified for the hear- 
ing. At no time did the NMU notice any motion for 
Rule 65 relief and the Phillips affidavit utterly failed 
to conform to the Rule 6 requirements. 


1464a 

or the next, I met with several attorneys from the firm . 
of Marshall, Bralter, Greene, Aiiison & Tucker to discuss 
Commerce's next step in the litigation. All of us agreed 
that the prospects were dim for reversing the preliminary 
injunction without first developing the record to demon- 
strate the numerous prejudicial factual inaccuracies 
adopted by the Court at the urging of the NMU in its 


unanswered papers of February 22nd and at oral argument. 


We further agreed that the most expeditious course for 


reversing the fact of the injunction was to get the 
General Counsel of the NLRB to act upon the unfair labor 
practice charges which had already been filed by Vantage 
on February 16th. From discussions with the General 
Covnsel, I -~ected that the NLRB proceeding would be 
instituted . inently.” Pursuit of an expedited appeal 
on a "false" record, with uncertain chance of success, 
could only serve to taint and delay the commencement of 
the unfair labor practice charges that would, we then 


~~ 


; ; 0) : wk ; 
believed, immediately remove the injunction. In hind- 


*Commerce did not idly sit by and await developments in 
the administrative proceeding. It sought, on no less 
than three separate occasions between March and May of 
1971, to get the General Counsel to proceed with all 
due deliberate speed, and it was assured, on two of 
these visits, that the ULP proceeding would soon be 
instituted. (Nathanson, Tr. pp. 609-615). 


** Judge Frankel granted that the District Court's view 
was less authoritative than the view the Labor Board 
may ultimately take. 325 F.Supp. at 364. 
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sight, this decision may be criticized, but for the 


District Court to refer to a 45 month delay without 
development of the complex procedural background, is 
grotesquely unfair to Commerce and indecent to me and 


others. 


15. Moreover, as noted supra, the NMU's motion 
before Judge Frankel sought confirmation of an arbitral 
award of injunctive relief. He did not grant the motion 
for confirmation on "technical" grounds (little "things" 
like Vantage not yet having the opportunity to answer and 
neither party having had the opportunity for discovery of 
the NMU), but granted a preliminary injunction which was 


the practical equivalent of confirmation. Seeking an 


expedited appeal from the grant of the preliminary in- 


junction based upon the multiple procedural deficiencies 
would have been masochistic in the face of Judge Frankel's 
opinion assuring the NMU that confirmation of thc arbitra- 
tion award of injunction was theirs for the asking as 

soon as Vantage's time to answer had expired.” oe 


Supp. at 366. 


*This Court's opinion of March 31, 1976 does not begin to 
comprehend or deal with this fact or any of the other 
procedural and practical difficulties the preliminary 
injunction caused to this tripartite dispute. Judge 
Frankel's order of preliminary injunction issued on 
March 4, 1971. The Vessel was due to be delivered to 
SoCal on March 5th. Commerce had no way of getting 
SoCal to extend this deadline. Commerce's first duty 
was to arrange a resale of the BARBARA. Not then 
knowledgeable as to the vast number of purchasers made 


146628 

16. In any event, as the Court knows, the NLRB 
action did not commence until May 24th. On May 27th 
Commerce requested of Judge Frankel that the injunction 
be lifted in light of the new circumstance. He refused, 
end ee ferred Commerce's application pursuant to Rule 
65(b) to Judge Croake, who heard it in connection with 
the General Counsel's 10(L) proceeding at a hearing held 
on June 4, 1971. On June 22, 1971, Judge Croake wrote 
his initial decision granting Commerce's Rule 65 motion 
and vacating the injunction. Then, and for the first 
time, the NMU urged Judge Croake to reverse that determi- 
nation because of the pendency of Conmerce's appeal. On 
July 15, 1971, Judge Croake did change his mind regarding 


vacation of the injunction "despite any amount of tardi- 


ness in /NMU/ counsel for having failed to raise the issue 


at the time of the original decision."' Supplementary 


Memorandum, Croake, D.J., dated July 15, 1971. 


ineligible under the MSC - TSC conspiracy with the 
various maritime unions, Commerce immediately sought 

to divest itself of the contractual obligation to sell 
the Vessel to Vantage. As at March 4th, Commerce's 
motion for an immediate arbitration of the consequences 
of the wrongful injunction upon the contract with Van- 
tage was scheduled to be heard in the New York State 
Supreme Court, New York County, before Mr. Justice 
Streit, on March 10th. Unfortunately, Justice Streit's 
decision granting Commerce's motion for an arbitration 
did not issue until March 29th. Also, on March 29th, 
Commerce Literally begged the NMU to "stop the bleeding" 
by allowing, tender of the Vessel to Vantage. (Tr. 527, 
et sey.; Exh. 52). Only when these multiple efforts 

at solving the dilenma failed, did Conmerce notice its 
appeal. 
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17. Once again, Commerce moved as quickly as 
humanly possible. A Rule 8 motion was immediately brought 


on before the Court of Appeals to obtain either lifting 


of the injunction or a satisfactory bond. Alternatively, 


Commerce sought immediate appeal. The Court of Appeals 
granted only an immediate appeal "without prejudice" to 
Commerce's requests for other relief. Commerce followed 
the expedited schedule it had sought. The Court of 
Appeals heard oral argument on October 7, 1971, and five 
months later, on March 22, 1972, rendered its decision 


lifting the injunction.” 


18, The wheels of justice turn slowly. Anyone 
who is licensed to practice law, or otherwise engaged in 
the profession, should be ashamed of the needless delays 
which clog our courts and prevent our citizens, natural 


and corporate, from securing fair play in the resolution 


*This Court's speculation that, "It is difficult to be- 
lieve that the Court of Appeals would have ignored" 
the need for immediate sale and charter of the BARBARA 
completely ignores the facts that (a) Judge Frankel 
decided otherwise; (b) the Court of Appeals passed up 
the opportunity to assist Commerce on the Rule 8 ap- 
plication; and (c) the Court of Appeals took five months 
to decide the controversy while the Vessel still remained 
idJe and seamen unemployed. Judge Frankel's decision 
was wrong. but, the Court of Appeals’ caution in re- 
versing his decision was clearly understandable in light 
of his "colorful" assessment of the blame. If anything, 
the record justifies Commerce's dim view of the prospects 
for an cxpedited appeal. 
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of their litigated differences. In this cause now before 


the Court, neither Commerce nor its counsel unnecessarily 
delayed the complicated proceedings to undo the injunc- 


tion for even a split second. 


19. The Fifth Amendment to the United States 
Constitution provides that, ''No person shall... be 
deprived of life, liberty, or property without due process 
of law; nor shall private property be taken for public use 
without just compensation.'' In early March 1971, Commerce 
was going to get $2,750,000 from Vantage for a vessel, 
and Vantage was going to get considerable revenues from 
leasing that vessel to SoCal. Those property rights were, 
the Court concedes, wrongfully taken from Commerce (and 
Vantage) by the NMU's enforcement of an illegal clause. 
It the injunction bond limitation rule is constitutional 
in any case, and if it is to be applied here, the question 
which must be answered is, when was Commerce's right to 
compensation for the taking of its property permanently 
foreclosed, and was that event consistent with due process 
of law. For example, was it: 

(a) When the NMU and Mr. Silver reached 

their secret oral agrcement that there would be 

a restraint-on-transfer clause respecting un- 

licensed seamen? 

(b) When Commerce was mailed the Bluebook 


without being given an opportunity to assent to 
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or dissent from the clause? 
(e} When Commerce, in ignorance of the 
clause it had never signed nor otherwise been 


made aware of, entered into the contract to sell 
* 


the BARBARA to "an ineligible purchaser''? 


(d) When Mr. Pilalas, who was not involved 
in the sale, truthfully so informed the NMU? 

(e) When Arbitrator Kheel did not have to 
hear any evidence to enforce the clause against 
Commerce? 

(£) When the NMU obtr‘red, on ex parte 


application, the initial TRO on filing a $10,000 


kek 
bond? 


(g) When Judge Frankel orally "rescinded" 
“Judge Wyatt's considered written decision vacating 
the TRO? 


(h) When Judge Frankel wrote his ill-advised 


*The Court restates, to uncertain purpose, Judge Frankel's 
language chastising Commerce for not challenging the 
clause prior to the sale. The Court fails to explain 

how it expected Commerce to have challenged a requirement 
it was not aware of and the complexities of which it has 
since taken lawyers and judges years to unravel. 


*kThere was nothing wrong with this procedure, and Com- 
merce does not complain of any injury resulting from 

the limited duration TRO issued by Judge Wyatt. It is 
entirely unfair, however, to use Judge Wyatt's fixing of 
a $10,000 temporary bond to explain or justify Judge 
Frankel's fixing of a $10,000 bond for a preliminary in- 
junction of unlimited duration. Of course, we know that 
Judge Wyatt vacated the TRO. 
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and intemperate decision™ erroneously deciding 
(without a hearing) numerous critical questions 
of fact and granting to the NMU all of the pre- 
liminary relief it had requested on the filing 


of a wholly inadequate financial bond? 


20. if Commerce is to be permanently foreclosed 
from relief, at which of those junctures in the NMU's 
wrongful taking of the BARBARA from Commerce was Com- 
merce afforded the minimal requirements of due process 
of law? I must admit that I suspect this Court permits 
itself to be induced to accept the NMU's make-believe 
defense that somehow Commerce did the damage to itself 


by not appealing more promptly from Judge Frankel's 


decision in order to avoid facing that hard question. 


A drastic and terrible wrong was done by the NMU in this 
case -- first when it entered into the agreements with 

Mr. Silver that subsequently forced the BARBARA and many, 
many other vessels out of the coastwise trade, and then 
when it "fooled'' Commerce, Arbitrator Kheel and ultimately 


Judge Frankel about certain critical facts in order to 


*It is an unfortunate coincidence that Judge Frankel 
is a personal friend and former Jabor law partner of 
Mr. Silver. Commerce affirmatively asserts that it 
is not suggestiny that this decision involved any 
eithical impropriety. Nevertheless, we will not hesi- 
tate to complain that " he, figuratively speak- 
ing, stepped down from the bench to assume the role 
of advocate for the plaintiff." Knapp v. Kinney, 
232 F.2d 458, 467 (6th Cir. 1956). 
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secure enforcement of those agreements. I surely realize 
that not every wrong that occurs can be righted in the : 
courts. But, I am naive enough to believe that today 

in these United States our federal courts would not 
accept an argument known to be fictional in order to 
avoid dealing with a substantive issue of constitutional 
importance. I respectfully request that this Court adopt, 
pursuant to Rule 52(b), the amended and additional find- 


ings of fact set forth in Exhibit A. 


21. To the extent that this affidavit contains 
frank talk and vivid language, I apologize to no one. 
This case has been a living nightmare for me and others 
(most notably the self-employed owners of Vantage). In 
March of 1971, a corrupt power-hungry labor union rejected 
an irr to have a jurisdictional controversy resolved 
by the NLRB and elected instead to insist upon and mislead 
a federal judge into granting to it, preliminary relief 
which at that time endangered the very existence of Com- 
merce's publicly owned corporate owner. In the four and 


one-half months immediately following Judge Frankel's 


* 
decision, I and my co-counsel not only elected what we 


*On March 22, 1972, the Second Circuit Court of Appeals 
commented upon the "enormous activity" by the lawyers 
for all parties in this complicated case. 457 F.2d at 
1130. Messrs. Marshall, Bratter, Greene, Allison & 
Tucker were sole counsel of record for Commerce until 
1974. Due to the concurrent pendency of the unfair 
labor practice charges, the Rule 65(b) application and 
ultimately the Rule 8 motion, counsel tcok two 30-day 
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believed to be the best course for reversing the fact of. 


the wrongful injunction, but I, and others, worked 10 and 
12 hours a day, six and seven days a week, to assure, 
through other transactions as well, the continued viability 
of a company employing 1,500 employees and the equity in- 
vestment of 7,000 people. For that reason, if for no 
other, I bridle at the suggestion that either I or my co- 
cuneate were in any way laggard in pursuing Commerce's 
remedies. For all of the foregoing reasons, I believe it 
to be this Court's obligation to counsel to amend its 


findings appropriately. 


D. DAVID COHEN 
Sworn to before me this 
72 ; 
G™ day of April, 1976. 


pian Ba Ltr 


Notary Public 


DANA CHARLTON 
Nofary Public, Stxt> -f New York 
No. 60.45 /2736 
Qualified in Mrestzhe:ter County 
Commission Expises March 30, 197 


adjournments of the time to file Commerce's Appendix 
and Brief on appeal, and then sought a further 60-day 
adjournment from the Rule 8 panel solely for the purpose 
of being able to incorporate in the record the NLRB 
Administrative Law Judge's decision. I agree with the 
Court of Appeals' assessment and unhesitatingly ratify, 
confirm, and praise predecessor counsel's "enormous 
activities" to undo the injunction. I know that the 
NMU's attempt to shift the blame for the avoidable 
losses it caused is a lie, a damnable lie, which cannot 
and will not survive the light of facts. 
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MEMORANDUM OF GRIESA, U.S.D.J. ENDORSED ON FOREGOING MOTION 
(72 CIV 4619 & 71 CIV 582) 


The motion is denied, since it raises matters previous? y 


briefed, argued and considered prior to my decisions of Merch 


31, 1976, No further briefing or argument fs necessary from 


any party. 
SO ORDERED, 4/9/76 


s/__ Thomas P, Griesa 


U.S .0.J, 
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NUDGMENT OF GRIESA, UsS08J; ENTERED APRIL AD, 1976. 147ha *). 
(SiN soled rook Gh P88) {Filed April 16, 1976 nie 


SOUTHERN DISTRICT OF NEW YORK FiLee 


/ | 
none nnn nena nn nena nnn ene x an 16 18H 


NATIONAL MARITIME UNION OF AMERICA, A £ i» 
AFL-CIO, 


OF i. 


FS 
Plaintiff, je 


Vv TL, Civ. ‘$82 
COMMERCE TANKERS CORPORATION, . (7) 


Defendant-Counterclaimant, 
and * 
VANTAGE STEAMSHIP CORP., 


Intervening Defendant. JUDGMENT 


#6 


VANTAGE STEAMSHIP CORP., 


Plaintiff, 
72 Civ. 4619 


i (7/6) 
NATIONAL MARITIME UNION OF AMERICA, 
AFL-CIO, 

Defendant. 

da sen aan sere ss web ms oe Ss ss Sola es taint ecea 

The above-captioned matters having come on for trial 
before the Court sitting without a jury, the Honorable Thomas P. 
Griesa presiding, and the Court having heard the evidence and 
having read and considered the exhibits admitted into evidence 
and the briefs of counsel, and oral argument having been had 
thereon, and the Court having filed its Opinion dated March 31, 
1976, said Opinion constituting the Court's Findings of Fact 
and Conclusions of Law, and due deliberation having been had 
thereon, it is, on tienes day of April 1976, 

ORDERI:D, ADJUDGED and DECREED that the complaint of 
National Maritime Union of America, AFL-CIO in 71 Civil 582 be 


and the sume hereby is dismissed with prejudice and without costs; | 


tt and Lt is fu.:ther . eye ee 
| (BEST COPY AVAILABLE) . 
| ital tact oar 


ORDERED, ADJUDGED and DECREED that the counterclaims 
of Commerce Tankers Corp. against National Maritime Union of 


| 
| 


ea is A as 
| 
| 
| America, AFL-CIO in 71 Civil 582 be and the same hereby are 
dismissed with prejudice and without costs, except that judgment 
| 
shall be entered in favor of Commerce Tankers Corp. against 


National Maritime Union of America, AFL-CIO on the second 


ORDERED, ADJUDGED and DECREED that complaint of Vantage 


Steamship Corp. in 72 Civil 4619 be and the same hereby is 


| counterclaim in the amount of $10,000; and it is further 
| 
| 


H 
1 
tj 
1, 
} 


dismissed with prejudice and without costs. 
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A 202 Affidavit of Personal Service of Papers LUTZ APPELLATE PRINTERS, INC. 


COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Index No. 
COMMERCE TANKERS CORP., 
Defendant-Counterclaimant- Appellant, 
and 


VANTAGE STEAMSHIP CORP,, INTERVENING Defendant- Appellant, 
- against - Affidavit of Personal Service 


NATIONAL MARTIME UNION OF AMERICA, ALF-CIO,, 
Plaintiff- Appellee. 


STATE OF NEW YORK, COUNTY OF NEW YORK 


!, Reuben A. Shearer being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
211 West 144th Street, New York. New York 10030 ths N York. New York 
23 day July 1976 aA) 346 West 17 Street, New York, New Yor 
a i le walla 7” 5) 500 Fifth Avenue, New York, New York 


deponent served the annexed Op \ upon 


1) Abraham E, Freedman 
2) Surrey Karasik Morse & Seham 


the Attorneys in this action by delivering a true copy thereof to said individual 
personally, Deponent knew the person so served to be the person mentioned and described in said 
papers as the herein, 


Sworn to before me, this 23 
day of July 19 76 


ae. ‘ . A. 
; eee ‘. 
j A / yur Reuben Shearer 
(sAt, Ah Z 
Pi wo € 


ROBERT T. BRIN 
NOTARY :U3''C, Sta’e of New York 
No. 31-0418950 
Quatijied in New York County 
Commission Expires March 30, 1977 


